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Motion sequence nos. 008 and 009 are consolidated for
disposition. In motion sequence no. 008, defendants move, pursuant
to CPLR 3212 (a), for summary judgment dismimsing the complaint.
In motion sequence ng, 029, plaintiff moves, pursuant to CPLR 3124,
to compel third-party witness Kenneth T. Wasserman, Esg. to answer
certain questions which he refused to angwer at his deposition, on
the ground that they called for disclosure of attorney work-
product,

The pro se complaint alleges that defendants Amstein and
Anderson, in particular, engaged in a seriee of actions intended to
inflict emotional distress upon plaintiff, without interference
from, and at times, with the support of the other defendants.
Amstein was, at all relevant times, apsociate pastor of Madison
Avernue Preshyterian Church (theChurch); Anderson was, and remains,
the pastor. ©Plaintiff contends that Amstein and Anderson tock
those actiong in order to xetaliate against plaintiff for her years
of outspoken advocacy within the Church, in order to coexce her to
take certain actions with regard to her twin sister, and in ordexr
to coerce her into allowing her late wother's second will to be
invalidated in favor of a prior will. The second will named
plaintiff as personal representative and executor, and begqueathed
to plaintiff, alone, her mother's estate. The earlier will named
the Director of Music at the Church as executor. Plaintiff’s
sister is challenging the second will in New York County
Surrogate's Court. The actions of defendants, upon which plaintiff

&



bases her claim, are the tranafer of plaintiff fxom.the active to
the inactive roll of the Church, shoxtly after plaintiff'amother,
who had been active in the Church for decades, had died; the
libelling of plaintiff; the withholding of plaintiff's mother's
ashes from plaintiff, fox'spproximately one week; and the refusal
to allow one of plaintiff's children to re-enxoll in a private
school affiliated with the Chuvch.®

Defendantp' Motion .

It is undisputed that plaintiff’'s mother died on March 16,
1998; that plaintiff arranged to have her mother's body cremated;
that, approximately a week later, the ashes were delivered, in an
urn inside a box, to the doorman of plaintiff’s building; that, on
that day, at plaintiff's request, Amstein took possession of the
urn, because plaintiff was too distraught to have the ashes in her
apartment; that a few wonths later, plaintiff requested Amstein ko
return the ashes, because she was planning to inter them in a
casket in a cemetery; and that, om his own initiative, Amstein
delayed retuxning the urn for approximately one week, while he
ascextained, through the attorney who was representing plaintiff's
sister in the will contest, that plaintiff'ssistex did not object
to plaintiff's plan for the internment and planned to be present
therefoxr.

The proponent of a motion for summary judgment has the burden

of proving his or her entitlement to judgment as a matter of law,

' As to the last of these -actions, discovery has not been
completed,



Ferrante v American Lyns Bsen., 90 KY2d 623 (1997): |

York Univ. Med. Center, 64 NY2d 851 (1985). Absent such proof, in

ML

admissible form, the wotion must be denied, regardless of the
sufficiency ¢f the opposing papers, Id.; zmxglawgu
Univ. Med, College, 269 RD2d 114 (lst Dept 2000).

Defendants contend that the complaint must be dismissed,
because g;laim:iff can show neither that the action;s of which she
complaing wexe sufficiently outragecus to support; the cause of
action which she alleges, nor that defendants u:jndertook thoae
actions for maliclous reasons, In addition, defendants argue that
thig court lacks jurisdiction over the complaint, inasmuch as
plaintiff’sallegations of misconduct pertain to Church matters, or
involve Church doctrine; and that the court may not considexr any
instances of misconduct that plaintiff alleges to have occurred
moye than one year prior to the date that she commenced this action

(sge CPLR 215 [3]}.

It is established that, regardless of whether defendants acted
with malice,

substantial damages may be recovered for the deprivation
of the solace and comfort of burying the remains of a
deceased relative and for any interference by thixd

parties with the remains which may lacerate the
plaintiff’s feelings * * *

Finley v Atlantig Transport Co., 90 Misc 480 (Sup Ct, NY County

1918), affd 172 App Div 907 (lst Dept 1916), affd 220 NY 249

(1917) . Whexe the death, or the rxeported death, of a loved one is

involved, “there exists an especial likelihood of genuine and

serious mental distress, arising from the special circumstances,

oy
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vhich sexrves as a guarantee that the laim is ndt spuriowsiy

Johnson v Sfake of New York, 37 Nyzd 376, 38z (1§75) {intemmal

quotation marky and cicat:mcn omi‘tted),

W&MM 202 NY 259 timmw-

., 2927 ADZ&: 138y o

2002). A ‘third party may not retain the rewmains ot’ a Loved one

d 2 A

"upon any debt or demand whatpoever 7" (Public Health Law §

4719}, and even a very brief delay in returning such remains is
actionable. Grattony 8aldwinsvilla Acadeny and Centixal School, 49
Misc 2d 329 (Sup Ct, Onondaga County 1966) (a delay of several
minutes) .

Defendants have failed to show that Amstein's xetention of
plaintiff'smother's ashes, in the face of plaintiff's demand that
he return them to hex, involved any matter pertaining to the
organization or the operation of the Church, or to Church doctrine.
Indeed, Amstein acknowledged at his depositiom that he had withheld

them an the "suppositiony that plaintiff's mother would have wanted

..ﬁebt’-‘ -

plaintiff's sistex, who lives in France, but who, at' that time, was -

temporarily in Florida, to attend the intersmant. 'Gréé’fibéfé :

AfEixm., Exh, J, at 277. RAccordingly, thig couxt has jurisdictiom
over this matter. :

With regard to plaintiff's ¢laim, as to her placement on the
inactive 1list of the Chureh, plaintiff's own, complaint, as
supplemented by her bill of paxticulars, as well as her affidavit
in opposition to defendants’ motion for summary judgment, show that

the gravamen of the claim is that such placement violated the Book
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of Order, which, tegether with the Constitution of tha Presbytenan
Church (US‘J\), governs the organzzatmn and opeL-atmn of: the
Preghytexian ctmrch (Usn) . Pl.amtiff litigated her cla.:.m ‘that she
had improperly been l:l.ated oa the :u.uacr;lve rclJ. Laetore, the
Permanent’ Judic,la;t Camzssmn of; tha Presby‘t:ery ox NewiiomsCaty,
(the PIC) .. 'Ihe;mc...zound that plaincars hz;&-_ mteq};;i__m& axaech
to participaterinthe vork wad worshipiof | [the Churehl; £5£ A pertod:

of at least one .year" and that she had been *Yemoved:ifréid:the
active role of [the Church] because of her intentional failure :m.
the judgwent of the Sesszion of [the Church] to parkicipate in the
viork and worship of the [Church].* Howevar, the PJC alse found
that the Session of the (hurch had violated the reguirewment in the
Book of Order that o Segsion make diligent cfforts to regrore a
person in plaintitf's position to activity in the Church’swork znd
worship. Bccordingly, the PJC ordered the Session of the Church to
restore plaintiff to the active mewber's roll. See Greenberxg,
Reply Affirm., Bxh. B. Plainly, this court lacks jurisdiction with
regard to the issue of plaintiffrs standing within the Chuxch. Seg
Rrechvbexian Church i United. Shakes v Mary Elizabesh Blue il

Mem. Rresbyterian Chuxch, 393 US €40, 448 (1369) (Fixpt Axendment

bars civil court from exsrcising jJurisdiction over disputes that
implicate *controversies over religious doctrine and practicer).
That plaintiff appealed the order of the PJC to the Permanent
Judicial Commission of the Synod of the Hortheagt, and then to tha
Permanent Judicial Commission of the Genmeral Ascembly of the

Presbyterian Church (USA), seeking attorney's fees and damages, and



that those Dbodies ruled that, under the Consti;;.xt_ion of the

Presbyterian Church (USA), they lacked jurisdiction Lo graht

plaintiff the relief that she had reguested, does not.vest such

jurisdiction in this court.?. &= i S E '
| -

Plaintiff bases her claim,: in

ct, on multiple
defamatid:_fl.._
accon\paxlie_

hearing, .

Cl:@i;rgh‘_ G,

was a litiéi_gﬁgé_?peiécn, wﬁbﬁ?&é— 3xe £ UHES! Chid
Plaintiff cc:n;tends that Mr, Frey's ﬁ;ateamt was faJ:.se_,_- z.n.that ghe. g
had regained her active I'lEﬁx’Oi‘rSu\ly m the Church, éﬁﬂ hadnct yat
cormenced this action. Inm the first place, plaintiff had filed an
ecclesiastical proceeding against the Church on June 25, 1998.
Secondly, plaintiff filed her fixst appeal of the decision of the
PIC on July 12, 1999. Sge Combier Aff., Exh, 11, at L.
Accordingly, the statement that plaintiff was in litig._ation against
the Church was not false, although Mr. Frey's words may have been
imprecise, to the extent that they could have bezn understood to
refer to a civil action.
The other allegations oL defamation in the cowplaint concern 5

intra-Church communications that are =nctitled to -a- gqualified fjj
immunity. Ses Liesbermag v Selstein, |

F g

‘Such an,

g0 HYz2d 229 (1892):
_ * The court notes that, although a motion for summary
judgment must be sypported by evidence in admissible form,’ -
defendants' motion is supported, in the main, by an affidavit
from an attorney who lacks parsonal knowledge of the matters to
which he attests, and by depositions of several of the
defendants. Those depositions are not evidence in admissible
form. gSee CPLR 3117. '




"‘f s

immunity is ; dasdated by a showing of malice (See

University, 278 Ab2d 24 (lst Dept 2000}), but plain'caff_-;j's ovn

papers explicitly state that her vilification by a nmvber of the
defendants

llke har transferral fxm.' the actlvea to“t

mother's ashes, was undertaken :.n- order to L:cerce he::... tb:_ta}:e:—'i

which, accordzng to :blaiﬁtiflfi, tha C?m.rx:h 'newed asbea.ng _.1_:1';' 11-,9.
own financial interest. fSese.a. Cf:f?x_'xgglaint., at 13-14, 3'2_j'.: It “thus
appears, on plaintiff‘s aceount, that such distress as. was
inflicted uporx ‘01 Sintiff was not the product of m&?ﬁcﬁ. :biit‘ a-

bypreduct of actionz that Church officials took, in'éid__o_f_ what

they considersd to e the Church's self-interest,

Plaintict'gs Motion

Mr. Wasperman represents plaintiff's sister in the will

contest. At Mr. Wasgorman's deposition, plaintiff's then-counsel

asked Mr. Wagseyrman what defendanta Anderson and Amstein, ox other

Church officials, had said to him mbout plaintiff, in a number of
conversaticons that he had had with them. Mr. Wasserwan refused to
answer those questions, cxeept as to the issue of plc‘ilﬂt‘.lff a

mother's ashes, <n the ground t:hat such statens nts ccnstltute
attoroey work product, bu:::\usﬂ M. Wasserman had ememd mt::b tha;-e .
convarsations in the course of his representation of plaintiff's

pister in the will contest, and in another proceeding that.

plaintiff's sister has commenced against plaintiff. Aw é‘ttdr'ﬁey‘_a




work-product is abéolutely exempt from disclosure. Svs.

1. Corp. v Chemi Bank , 7B NY2d 371 (1991). The exemption
applies 'to those materials that are prepared by an attorney as an
attorney, * * * and which contain the attorney's analysis and trial
strateqy.' Doe y Poe, 244 AD2d 450 (2d Dept 1997), affd 92 NY2d
864 (19980). Accorxdingly, documents that an attorney prepares on
the basis of interviews constitutes work-product. See, 2.9
Fravlich bv_Fravlich y Maimoniden Hosp., 251 AD2d 251 (1st Dept
1998) . Analogously, while statements reflecting the independent
ocbsexvations or knowledge of witnesses are not immune £xom
discovery as work-product (Saplzerex vel, Salzer y Farxm Pamily Life
Ins, Go., 280 AD2d 844 (3rd Dept 2001), statements made in the
course cf a convergation with an attorney may reflect questions
posed by the attorney and, thus, the attorney's analysis. At the
least, the eliciting of statements from witnesses constitutes
material prepared for litigation, which plaintiff would be unable
to obtain in the litigation between her and her sister. Sgg e.q.
Dyorki r n Trangsp. Au ., 54 AD2d 922 (2d Dept 1976).
It would be anomalous to compel such discovery here, where
plaintiff learned of the conversarions between Mr. Wasserwan and
various defendants in the c¢ourse of her discovery of defendants,

and where she has had awple opportunity to depose defendants about
those conversations.

Accordingly, it is hereby
ORDERED that defendants’ motion for summary judgment is

granted in part, to the extent that plaintiff may not base herx



cause of action for intemtlonal inflxct:.on of &moti.onnl distresa on
any matter pertaining to her removal f::c:zr th»: active z:orll of the
Chuxch, or on any claim of defamation; and it la Eurther |

ORDKRED that pla:b:xti.ff 5 matiom :Ln dmiﬂd; and. it: im tuxbh,mc

ORDBRED that the rest of thiam acticm ghall continuo. fi

Dated: ‘p'jﬁ)'\f@l"

ZATTER -




