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Mr. Franceso Portelos 
52 Wiman Place 
Staten Island, N Y 10305 

Re: Portelos, Franceso advs. New York City Board of Education 
Our File No.: 256996-T240 

Dear Mr. Portelos: 

Enclosed is a copy ofHearing Officer Felico Busto's decision, dated April 30, 2014 and 
received by this office on May 2,2014. By this decision, the Hearing Officer has found you guilty of 
certain specifications charged. As a penalty, Arbitrator Busto has imposed a ten thousand dollar 
($10,000.00) fine, which will be deducted in equal installments fi-om your pay over the course of 
eighteen months. 

You have ten (10) days from receipt of the decision by this office from the State Education 
Department (May 2, 2014) in which to appeal the Opinion and Award. After reviewing Ms. Busto's 
decision, this office has determined that there are no grounds in which to appeal and will not be 
appealing his decision. You, of course, have every right to appeal the decision on your own, if this is 
your desire. Below I have highlighted the circumstances by which a Hearing Officer's decision can 
be vacated. 

Pursuant to CPLR 7511(b), an award can be vacated i f the court finds that the rights of the 
party were prejudiced by: (1) corruption, fraud or misconduct in procuring the award; (2) partiality of 
an arbifrator appointed as a neufral; (3) an arbifrator exceeded his power or so imperfectly executed 
it that a final and definite award upon the subject matter submitted was not made; or (4) failure to 
follow the procedure of this article. Put more succinctly by the Court of Appeals, vacatur may be 
warranted if an arbifration award violates "strong public policy, is irrational, or clearly exceeds a 
specifically enumerated limitation onthe arbifrator's powers." Mtr. ofN. Y. State Correctional Officers 
and PBA, Inc. v. State ofNew York, 94 N.Y. 2d 321 (1999); Board of Educ, v. Arlington Teachers 
Assn.,n N.Y. 2d 33 (1991). 
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Mr. Franceso Portelos 
May 2, 2014 
Page 2 

Once a party has participated in a hearing, courts are prohibited from passing upon the merits 
of the arbitrated dispute, the arbitrator's assessment of the evidence or the fashioning of the remedy, 
or from substituting their judgment for that of the arbitrator. Town o f  Haverstraw v. Rockland County 
Patrolmen's Benevolent Ass'n., 65 N.Y.2d 677 (1985); Albany County Sherif.f's Local v. County o f  
Albany, 63 N.Y.2d654 (1984); Silvermanv. Benmore Coats, 61 N.Y.2d299 (I984);RochesterC.S.D. 
v. Rochester Teachers Ass'n., 41 N.Y.2d 578 (1977).

An award challenged on the statutory ground that the arbitrator "exceeded his power" will only 
be set aside if it is "totally irrational." Local Division 1179, Amalgamated Transit Union, AFL-CIO 
v. Green Bus Lines, Inc., 50 N.Y.2d 1007, 1009 (1980); Mtr o f  National Cash Register Co. v. Wilson, 
8 N.Y.2d 377, 383 (1960). Even in circumstances where an arbitrator makes errors oflaw or fact, the
courts will not interfere and assume the role of overseers. In fact, the arbitrator ordinarily is not bound
by provisions of substantive law or rules of evidence. Silverman v. Benmore Coats, supra; Sprinzen
v. Nomberg, 46 N.Y.2d 623. Vacatur cannot lie where there exists a rational basis for the arbitrator's
award, even if the arbitrator's conclusion is contrary to one that a court may have reached. Dutchess
Building Renovations, Inc. v. Immerblum, 198 A.D.2d at 414; East Ramapo Teachers Ass'n. v. East
Ramapo C.S.D., 191 A.D.2d at 697 (citing Maross Construction v. Central N Y  Regional Transp.
Auth., 66 N.Y.2d 341, 346 [1986]).

As such, should you wish to appeal the award you must bring a proceeding within ten (10) 
days ofreceipt of the decision directly from the Commissioner of Education. 

If you have any questions or concerns, please feel free to contact me. 

CMC/kt 
Enc. 

C: mrportelos@gmail.com 

NYCLegal: 165609 

By: 

.  

CHRISTOPFIER M. C A L L A G Y
Of Counsel 
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Richard E. Casagrande, Esq., General Counsel, NYSUT 

Christopher Callagy, Esq., Of Counsel 



PROCEDURAL HISTORY 

Pursuant to Section 3020-a of the New York State Education Law, Charges were 

preferred by the Department of Education of the City School District of the City of New 

York ("Department" or "DOE") against tenured teacher Francesco Portelos 

("Respondent") alleging that Respondent engaged in violations of the City Charter, 

Board Rules, Chancellor's Regulations, criminal conduct, violations of Department 

policies, neglect of duty, conduct unbecoming his position and conduct prejudicial to the 

good order of the service. Dept. Ex. 1. 1 The Department seeks, as a penalty, 

Respondent's dismissal from service. Respondent requested a hearing on the charges 

and I was appointed as Hearing Officer. 

A pre-hearing conference on the Charges and Specifications was held on 

September 5, 2013. The Hearing Officer granted Respondent's request for a public 

hearing pursuant to the 3020-a statute. Hearings were held on September 12, 23, 30, 

October 29, November 4, 7, 13, and 15, 21, December 3, 4, 13, 18, 20, 2013 and 

January 10, 15, 21, 23, 28 and 30, and February 3, 2014 at the offices of the 

Department of Education at 49-51 Chambers Street in New York City.2 The record was 

closed after rebuttal and closing arguments on February 12, 2014. All proceedings 

were transcribed and a certified transcript was prepared. 

On March 14, 2014, the Department requested that the record be reopened 

because of a letter the Special Commissioner's Office on Investigations ("SCI") had 

issued to the Hearing Officer. This letter stated that SCI had discovered an error in its 

report and in the testimony of one of the investigators regarding documents on 

1 References to transcripts will be abbreviated as "T." and References to Department and Respondent 
Exhibits will be abbreviated as "Dept." and "Resp.," respectively. 
2 The Hearing Officer denied Respondent's Motion to Dismiss the Specifications on November 4, 2014. 
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Respondent's Department computer that were referenced in Specification 3. After 

Respondent contacted SCI, they reviewed the material and determined that these 

documents had been retrieved from the Internet and not from Respondent's DOE 

computer. During a conference call on that date, the Department withdrew Specification 

3 and the March 11, 2014 letter from SCI was admitted. Joint Ex. 1; T. 3636-3645. 

During the hearing, testimony was provided by Linda Hill (Principal), Erminia 

Claudio (former Superintendent, District 31 ), Ovie lgbayo (Teacher), Joanne Aguirre 

(Assistant Principal), Anne Marie Martino (Assistant Principal), Robert Laino (SCI 

Investigator), Sharon Mahabir (Network Achievement Coach), Jennifer Wolfson 

(Teacher), Dr. Richard Candia (Teacher), Lisa Buonviaggio (Teacher), Susanne 

Abramowitz (Teacher), Barry Lattig (Senior SCI Investigator), Lisa Vines-Monohan 

(Teacher), Denise Diacomanolis (Assistant Principal), Jacqueline Steiner (Parent), 

Awilda Campbell (Teacher), Michael Schiavo (Paraprofessional), Lisa Cavalieri (PTA 

President), Cindy Salzillo (Paraprofessional), Peter Lisi (Businessman), Sean Rotkowitz 

(UFT District Representative, District 31 ), Ruthie Jusino (former Parent Coordinator), 

Denise Wright (Parent), Clare Sullivan (ATR Teacher) and Respondent. Both parties 

were represented by counsel and had a full and fair opportunity to present evidence and 

argument, to engage in the examination and cross-examination of witnesses, and 

otherwise to support their respective positions. The evidence, positions of the parties 

and legal authorities provided have been fully considered in the preparation and 

issuance of the Opinion and Award. 
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CHARGES AND SPECIFICATIONS: 

The Respondent has been charged as follows: 

SPECIFICATIONS 

FRANCESCO PORTELOS (hereinafter referred to as "Respondent"), 
under File# 762606, is a tenured teacher formerly assigned to I.S. 49 

Berta A. Dreyfus on Staten Island within District 31. 

During the 2011-2012, and 2012-2013 school years, Respondent engaged 
in misconduct, insubordination, conflicts of interest, criminal conduct, 
conduct unbecoming his profession, and neglect of duty as follows: 

In Particular: 

SPECIFICATION 1: 

During the 2011-2012 school year, Respondent engaged in a non-Department of 
Education ("Department") activity and/or engaged in a private, personal, and/or 
business activity, including, but not limited to, a real estate practice, on school grounds 
and/or during the hours that Respondent was scheduled to work for the Department, 
including, but not limited to, lunch periods. 

SPECIFICATION 2: 

During the 2011-2012 school year, Respondent, while committing one, some, or all the 
activity in Specification 1, used Department resources, equipment, and/or supplies, 
including, but not limited, to a Department computer. 

SPECIFICATION 3: [WITHDRAWN] 

During the 2011-2012 school year, Respondent, while committing one, some or all the 
activities in Specifications 1 and/or 2, used Department resources, equipment, and/or 
supplies, including, but not limited to, a Department computer to store non-Department 
information, including, but not limited to, in sum and substance: 

A. A Trulia price-history report for a property on Staten Island.

B. A Trulia home-facts report for a property that named Respondent as the listing
agent.

C. A Zillow.com home-details report for a property that named Respondent as the
listing agent.
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D. A Realtor.com agent profile for Respondent.

E. A Listbook.com profile for Respondent.

SPECIFICATION 4: 

During the 2011-2012 school year, Respondent engaged in a non-Department activity 
and/or engaged in a private, personal, and/or business activity, including, but not limited 
to, working on a website known as www.Faceshop.me, on school grounds and/or during 
the hours that Respondent was scheduled to work for the Department, including, but not 
limited to, lunch periods. 

SPECIFICATION 5: 

During the 2011-2012 school year, Respondent, while committing one, some, or all the 
activity in Specification 4, used Department resources, equipment, and/or supplies, 
including, but not limited to, a Department computer. 

SPECIFICATION 6: 

During the 2011-2012 school year, Respondent disclosed confidential Department 
information, including, but not limited to, witness statements, on a non-Department 
website, including, but not limited to, protectportelos.org. 

SPECIFICATION 7: 

During the 2011-2012 school year, Respondent used his position as a public servant to 
advance a direct or indirect financial and/or other private interest of his by: 

A. Obtaining confidential Department information, including, but not limited to, 
witness statements not otherwise available to the public.

B. Disclosing confidential Department information on a non-Department website,
including, but not limited to, protectportelos.org.

SPECIFICATION 8: 

During the 2011-2012 school year, Respondent inappropriately accessed and/or 
retrieved Department information, including, but not limited to, a Department email 
account and/or email messages of another Department employee. 

SPECIFICATION 9: 

During the 2011-2012 school year, Respondent inappropriately accessed a Department 
email account and/or email messages of another Department employee. 
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SPECIFICATION 10: 

During the 2011-2012 school year, Respondent inappropriately reset the password for a 
Department email account and/or the email account of another Department employee. 

SPECIFICATION 11: 

During the 2011-2012 school year, Respondent used or attempted to use his position as 
a public servant to obtain a financial gain, contract, license, privilege, and/or other 
private and/or personal advantage, direct or indirect, for himself when he inappropriately 
accessed and/or retrieved Department information, including, but not limited to, a 
Department email account and/or email messages of another Department employee. 

SPECIFICATION 12: 

During the 2011-2012 school year, Respondent used or attempted to use his position as 
a public servant to obtain a financial gain, contract, license, privilege, and/or other 
private and/or personal advantage, direct or indirect, for himself when he inappropriately 
accessed a Department email account and/or email messages of another Department 
employee. 

SPECIFICATION 13: 

During the 2011-2012 school year, Respondent used or attempted to use his position as 
a public servant to obtain a financial gain, contract, license, privilege, and/or other 
private and/or personal advantage, direct or indirect, for himself when he inappropriately 
reset the password for a Department email account and/or the email account of another 
Department employee. 

SPECIFICATION 14: 

During the 2011-2012 school year, Respondent inappropriately manipulated and/or 
caused Department computer(s) at I.S 49 to direct the user to a non-Department 
website, including, but not limited to, protectportelos.org. 

SPECIFICATION 15: 

During the 2011-2012 school year, Respondent used or attempted to use his position as 
a public servant to obtain a financial gain, contract, license, privilege, and/or other 
private and/or personal advantage, direct or indirect, for himself by inappropriately 
manipulating and/or causing Department computer(s) at I.S 49 to direct the user to a 
non-Department website, including, but not limited to, protectportelos.org. 
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SPECIFICATION 16: 

On or about February 9, 2012, Respondent remained inside I.S. 49 until approximately 
5:57 P.M., in violation of Principal Linda Hill's directive requiring that all staff personnel 
vacate school premises by 5:30 P.M. 

SPECFICATION 17: 

On or about February 9, 2012, Respondent failed to leave I.S 49 through the main lobby 
exit after official school hours as directed by Principal Linda Hill. 

SPECIFICATION 18: 

On or about January 26, 2012, during a meeting with Susanne Abramowitz and UFT 
Chapter Representative Dr. Richard Candia, Respondent engaged in unprofessional 
and/or inappropriate conduct, in that Respondent: 

A. Referred to Ms. Abramowitz, in sum and substance as, a fuck.

B. Raised his voice.

C. Waived and/or flailed his arms in Ms. Abramowitz's face.

D. Pointed his finger at Ms. Abramowitz.

E. Caused papers to fall to the ground.

F. Stormed out of the office.

SPECIFICATION 19: 

On or about January 26, 2012, Respondent entered an ongoing meeting without 
permission or authority and engaged in unprofessional and/or inappropriate conduct, in 
that Respondent: 

A. Disrupted the meeting.

B. Attempted to take control of the meeting.

C. Addressed the attendees and demanded to know if Ms. Abramowitz had polled
them about school academies.

SPECIFICATION 20: 

On or about January 28, 2012, Respondent, without consulting, notifying, and/or 
seeking authorization from Principal Hill or the I.S. 49 administration, sent a mass email 
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to numerous staff members at I.S 49 using the school's Dreyfus email account system, 
in violation of Principal Linda Hill's previous directive indicating that mass emails were 
not to be sent to staff members without her approval. 

SPECIFICATION 21: 

On or about December 3, 2012, Respondent called the teacher's lounge at I.S 49 and 
informed a staff member, in sum and substance, that he had a camera in the lounge 
and was taping the staff. 

SPECIFICATION 22: 

During the 2011-2012 school year, Respondent, while committing one, some, or all the 
activity in Specification 21, caused staff members at I.S 49 to feel nervous and/or 
uncomfortable. 

SPECIFICATION 23: 

On or about January 25, 2012, Respondent, without consulting, notifying, and/or 
seeking authorization from Principal Hill or the I.S. 49 administration: 

A. Accessed the school website, www.Dreyfus49.com, through an alternative
access point that he created when he developed the site.

B. Reinstated his administrative privileges on the www.Dreyfus49.com website after
they had been revoked.

SPECIFICATION 24: 

On or about January 28, 2012, Respondent, without consulting, notifying, and/or 
seeking authorization from Principal Hill or the I.S. 49 administration: 

A. Accessed the school website, www.Dreyfus49.com, through an alternative
access point that he created when he developed the site.

B. Reinstated his administrative privileges on the www.Dreyfus49.com website after
they had been revoked.

SPECIFICATION 25: 

On or about January 28, 2012, Respondent, without consulting, notifying, and/or 
seeking authorization from Principal Hill or the I.S 49 administration, accessed the 
school website, www.Dreyfus49.com, as a site administrator and manipulated the 
settings to revoke the administrative rights and/or privileges of all individuals previously 
granted such administrative access. 

8 



SPECIFICATION 26: 

On or about January 28, 2012, Respondent, without consulting, notifying, or seeking 
approval from Principal Hill or the I.S 49 administration, manipulated the school website, 
www.Dreyfus49.com, by creating an alternative access point into the system that 
enabled him to maintain administrative access to the site in the event that the 
alternative access point, as mentioned in Specifications 23 and 24, was disabled. 

SPECIFICATION 27: 

By committing one, some, or all of the actions described in Specifications 23 and/or 24 
and/or 25 and/or 26, Respondent used or attempted to use his position as a public 
servant to obtain a financial gain, contract, license, privilege, and/or other private and/or 
personal advantage, direct or indirect, for himself. 

SPECIFICATION 28: 

On or about February 2012, Respondent refused to transfer control and/or ownership of 
the school website, www.Dreyfus49.com, to Principal Hill, I.S. 49, and/or the 
Department after agreeing to do so at a meeting with Principal Hill and Superintendent 
Erminia Claudio. 

SPECIFICATION 29: 

On or about November 2012, Respondent, without consulting, notifying, and/or seeking 
approval from Principal Hill or the I.S 49 administration, altered the website 
www.welearnandqrowtoqether.com, which Respondent had created for the school with 
Principal Hill's approval, to automatically transfer visitors to his alternative website, 
https://sites.qooqle.com/site/occupywarrenstreet/, which contained derogatory 
information about I.S. 49, Principal Hill, and/or the Department. 

SPECIFICATION 30: 

On or about November 2012, Respondent, without consulting, notifying, and/or seeking 
approval from Principal Hill and/or the Department, utilized the I.S. 49 recorded 
telephone message, which invited callers to visit the website, 
www.welearnandgrowtoqether.com, to advertise, promote, and/or direct traffic to his 
alternative website, https ://sites.qooqle.com/site/occupywarrenstreet/. 

SPECIFICATION 31: 

During the 2012-2013 school year, Respondent, without consulting, notifying, and/or 
seeking approval from Principal Hill and/or the Department, altered the school website, 
www.Dreyfus49.com, to automatically redirect visitors to his website, 
protectportelos.org, which chronicled his issues with various groups including Principal 
Hill, I.S. 49, and the Department. 
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SPECIFICATION 32: 

By committing one, some, or all of the actions described in Specifications 29 and/or 30 
and/or 31 , Respondent used or attempted to use his position as a public servant to 
obtain a financial gain, contract, license, privilege, and/or other private and/or personal 
advantage, direct or indirect, for himself. 

SPECIFICATION 33: 

During the 2011-2012 school year, Respondent recorded a video in a school facility, 
namely, I.S. 49, of a student during school hours, without permission or authority. 

SPECIFICATION 34: 

On or about December 12, 2012, Respondent notified I.S. 49 Superintendent Erminia 
Claudio that he showed the video referenced in Specification 33 to parents, without 
permission or authority. 

SPECIFICATION 35: 

On or about December 3, 2012, at a Community Education Council Meeting, 
Respondent made disparaging comments about Assistant Principal Diacomanolis 
and/or discussed an ongoing confidential investigation regarding allegations that A.P. 
Diacomanolis had acted inappropriately with a student, despite the fact that he had 
already reported this conduct to Principal Hill and said allegation was under 
investigation by The Office of the Special Commissioner of Investigation ("SCI"). 

SPECIFICATION 36: 

On or about and in the month of September 2012, Respondent: 

A. Sent an email message to a parent without permission or authority stating, in 
sum and substance, that the teacher who sent their son to summer school was 
not certified to teach and that this message identified the teacher and indicated
that her teaching certification had expired.

B. Failed to notify and/or confirm with I.S. 49 administration that the teacher
referenced above lacked certification prior to contacting the parent. 

SPECIFICATION 37: 

On or about September 2012, Respondent sent the same parent, referenced in 
Specification 38, a second email message without permission or authority stating in sum 
and substance, that the teacher who sent the parent's son to summer school was back 
in school. 
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SPECIFICATION 38: 

By committing one, some, or all of the actions described in the above Specifications, 
Respondent's actions: 

A. Had a disruptive and/or negative impact on students, staff, and/or administration
at I.S. 49 and the Department.

B. Caused negative publicity, ridicule, and notoriety to I.S. 49 and the Department.

THE FOREGOING CONSTITUTES: 

- Just cause for disciplinary action under Section 3020-a of the
Education Law; 

- Conduct unbecoming Respondent's position or conduct prejudicial to 
the good order, efficiency or discipline to the service;

- Substantial cause rendering Respondent unfit to perform properly his 
obligation to the service;

- Violations of the City Charter including, but not limited to, sections
2604(b)(2), and/or 2604(b)(3), and/or 2604(b)(3);

- Violations of Board Rules including, but not limited to, sections 1-13(a)
and/or 1-13(b);

- Violations of the Chancellor's Regulations including, but not limited to, 
C-110, A-640, A-820;

- Violations of the Rules, Regulations and Policies of the Department of 
Education including, but not limited to, the Internet Acceptable Use and 
Safety Policy, the Social Media Guidelines;

- Misconduct;
- Criminal Conduct;
- Neglect of duty; and 
- Just cause for termination.

Dept. Ex. 1. 

BACKGROUND 

make the following findings of fact based upon the entire evidentiary record, 

including credibility determinations. Despite the voluminous record in this proceeding 

which consists of over 3600 transcript pages and 94 exhibits, many of the relevant facts 

are not in dispute. 
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I.S. 49 is a middle school (grades six through eight) located in Staten Island. The 

school serves a challenging population of students who are impoverished and is located 

in an area of high crime. T. 36, 400-401. The school has been rated "persistently 

dangerous" for several years. T. 2167-2168. There are approximately 850 students, 60 

teachers and a total of 90 staff at the school. In addition to the Principal, there are four 

Assistant Principals. 

Respondent has been employed and assigned to I.S. 49 since 2007. 

Respondent and his wife, who is also a teacher, live in the vicinity of I.S. 49. 

Respondent left a higher paying position as an environmental engineer because he 

decided to enter the "noble profession of education." Respondent has a Bachelor's 

degree in engineering and later received a Master's degree in general science 

education. Initially, he was a substitute at I.S. 49 and Principal Linda Hill hired him in 

2007 as a science teacher. In 2008, the Principal asked Respondent to take over the 

STEM (Science, Technology, Engineering, Math) lab when the position became 

available. There were four technology labs at the school. T. 2026-2066. 

Between 2007 and 2011, Respondent was highly regarded by the Principal and 

other administrators. Both Principal Hill and Respondent described their working 

relationship as very positive. T. 37-39, 2068. In the fall of 2011, Respondent received a 

letter of recommendation from Principal Hill and two other Assistant Principals for the 

Leadership Academy program he was enrolled in to become an administrator. Principal 

Hill noted that: 

Francesco works tirelessly assisting and motivating his students to 
complete assigned work and reach his or her highest potential. Mr. 
Portelos is dedicated and hard working, giving the school access to the 
best technology the school can offer to our students and staff as well. 

12 



Two years ago, Mr. Portelos helped us create a dynamic computer lab to 
teach STEM with ... grant funding, often staying late hours on weekdays 
and on weekends to ensure a quality lab. 

Resp. Ex. 2. 

Assistant Principal Martino also provided Respondent with a letter of 

recommendation which described him as an "outstanding professional in every way. He 

is dependable, conscientious, organized and prepared." Resp. Ex. 2. She also noted 

that he is "highly respected, not only by the faculty and students at I.S. 49, but also by 

our parents and community members." Assistant Principal Ruzzi also provided a letter 

of recommendation which observed that Mr. Portelos is the "lead teacher in the school's 

technology department and played an integral part in placing Dreyfus on the map as 

having exemplary technology programs." Resp. Ex. 2. 

In addition to teaching, Respondent volunteered for technological and other 

supportive activities for the school such as coaching the robotics team and developing 

the school's website (Dreyfus49.org) with another technology teacher, Mr. Valia. He, 

along with Mr. Valia, developed Power Point presentations about the technology 

program at I.S. 49 which impressed parents and recruited new students. T. 39, 2081-

2082. Respondent also spent considerable time assisting other faculty and students 

with technology or computer-related issues. He considered himself to be unofficially 

second in command (after Mr. Valia) when it came to technology issues. T. 2087-2090. 

At the end of the 2010-2011 school year, Mr. Valia left I.S. 49 to take a position 

elsewhere. Principal Hill selected another teacher, Mr. Rossicone, to assume his class 

and some of the technology-related responsibilities of Mr. Valia. Respondent learned of 

this from another source during the summer. There were a series of emails between 
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Principal Hill and Respondent in which he expressed disappointment that he was not 

selected for the "lead" technology position. 

Principal Hill testified that her relationship with Respondent deteriorated in the fall 

of 2011 and that he became "disgruntled" after she selected Mr. Rossicone to replace 

Mr. Valia. T. 46. Ms. Hill testified that Respondent's behavior changed and that he no 

longer volunteered for extra assignments. Respondent testified that her selection of Mr. 

Rossicone was a "hard pill to swallow" but that he let it go. He testified that he cut back 

on some of the extra work (such as setting up new email accounts for students) 

because of having just become a father. T. 2091-2096. In the thread of their email 

exchanges, the Principal encouraged Respondent to become more involved in the 

school. He responded that he had been interested in joining the School Leadership 

Team (SL T) but was waiting to be approved by the Chair, Ms. Susanne Abramowitz. 

In September of 2011, Respondent became a member of the SL T. T. 2236. The 

school's UFT Chapter Leader, Dr. Richard Candia, also asked Respondent to join the 

Union Consultation Committee and encouraged Respondent to run for the position of 

Union Delegate. Respondent was elected to the Union Delegate position in November 

2011. Respondent testified that he got involved in these entities to improve the school 

and became privy to more information about the school. T. 2114. Both of these 

positions set the stage for disagreements and concerns Respondent came to have with 

Dr. Candia, Ms. Abramowitz and the administration regarding school policy and union 

affairs. Most of the Specifications regarding the 2011-2012 school year relate to 

conduct that involved Respondent, the Principal, Dr. Candia and Ms. Abramowitz 

between January and March 2012 and are pivotal in evaluating both credibility and the 
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arguments raised by Respondent regarding retaliation. These events are discussed 

sequentially below. 

The SL T is composed of the Principal, Chapter Leader, teacher and parent 

representatives to align the school's Comprehensive Education Plan ("CEP") and 

budget with the school's goals. T. 538-539, 2131-2132. The SL T meets once a month. 

There was much testimony regarding the December 13, 2011 SL T meeting. Ms. Vines-

Monohan, a teacher representative on the SL T, testified about the meeting before the 

Principal joined it: 

So we started the meeting and I don't think working on the CEP 
("Comprehensive Education Plan") was Portelos' idea, or his own-I  think 
we all had this impression, this is what we were here to do, and we need 
to do it, and we need to do it fast, cause we are really far behind. 

T. 1527-1528.

Respondent and other SL T members including Vines-Monohan ( T. 1530-1532), 

Ms. Abramowitz, (T. 1207) Ms. Cavallieri (parent member, T. 2324-2327); Ms. Jusino 

(parent observer, T. 2324-2327), testified that Respondent asked "are we ever going to 

review the CEP and budget?" T. 2415-2416. (Respondent). When Principal Hill came 

into the meeting, Respondent testified that Ms. Abramowitz nervously asked the 

Principal if they were going to review the CEP/budget. Principal Hill replied that "the 

CEP was due December 1st and I already submitted it." Dept. Ex. 34A; T. 2239-2241. 

This caused some consternation among the SL T committee members, including 

Respondent. T. 2415-2416; 2439. That evening Respondent emailed an SL T support 

person, Mr. Joseph Calantjis, for direction. Mr. Calantjis advised Respondent that 

Chancellor's regulations (B801 and A655) were being violated by the Principal because 

the SL T has the duty to review the budget. T. 2435-2436; Dept. Ex. 34A. Respondent 
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forwarded Mr. Calantjis' email to Ms. Abramowitz and Dr. Candia and asked them "what 

do we do?" Dept. Ex. 34A; T. 2436, 2454-2455. Neither Dr. Candia nor Ms. 

Abramowitz responded. 

Ms. Abramowitz testified that she took issue with Respondent's efforts to reach 

out to Mr. Calantjis because she was the Chair of the SL T. T. 1124-1126, 1201, 1260-

1261. Respondent sent her an email on December 15, 2011 which reiterated his 

concerns that the SL Twas not in compliance with Chancellor's regulations: 

"I'm sorry if you felt I overstepped in sending that email. I'm positive that it 
was brought up in the meeting as "let's ask and see" because as we left 
[two SL T members] asked me to keep her posted on any issue. I know 
this puts you in a difficult position, but we did nothing wrong. We were 
kept in the dark and have not seen this CEP. I just don't know how this 
has been going on for so long. I will not send another email or discuss it, 
but feel very uncomfortable continuing being a member if we are going to 
continue breaking state laws and chancellors regs. If you want, I can 
speak to Linda. I have no problem telling her how the team feels. We 
should have the CEP emailed to us. Who knows, maybe we all agree." 

Dept. Ex. 34A. 

Ms. Abramowitz informed Principal Hill of Respondent's concerns. T. 1222. 

Superintendant Claudio, Principal Hill, Dr. Candia and Ms. Abramowitz confirmed that 

the CEP template should be reviewed by the SL T prior to its submission which had not 

occurred. T. 205-208, 495-498, 1206-1207, 1340; see also T. 2522-2525. Respondent 

testified that after he raised the budget concerns in December, "everything changed" 

and that SL T meetings became more tense. T. 2417, 2424-2425, 2455-2456, 2570. 

Principal Hill testified that she was "not pleased" by Respondent's question about the 

budget but that she was not upset. T. 209-210. 

On January 10, 2012, at the next SL T meeting, the participants reviewed the 

CEP that the Principal had already submitted. Respondent had prepared an excel 
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spreadsheet. Respondent asked a question about the goals for the ELA program given 

the number of students. When he did so, the Principal responded that he was a STEM 

teacher and not an ELA teacher. T. 2419-2420. According to Ms. Cavellieri, a parent 

member who was present, Ms. Hill scolded him. Ms. Cavellieri testified that she was 

very upset with the way the Principal (and the other Assistant Principals) dismissed 

Respondent for asking a question.3 T. 1800, 1878-1881. Another parent member who 

was present described Ms. Hill as "mocking him." T. 2374-2375, 2324-2327. 

Respondent replied that he was on the SL T to improve the school. Respondent also 

testified that another issue concerning the school's academy structure came up when 

Ms. Abramowitz said the teachers had decided to keep the current structure.4 T. 1126-

1128. Ms. Abramowitz testified that Respondent brought up the issue again, even 

though she and the Principal had told him this was done by the State and there was 

"nothing we could do." T. 1127-1128, 1149-1152. 

Between January 22 or 24, 2012, Respondent testified that he requested a 

meeting with Ms. Hill and Ms. Abramowitz: 

... listen, I don't know why our arrows are not aligned. I was like please 
correct me if I'm wrong, but I'm just trying to do what is better for the 
school. Ms. Hill was like stop, I told you [the academies], it's a dead issue . 
. . . Abramowitz is like, do you want to be chairman of SL T? 

T. 2439-2440, 2448. 

3 After testifying on December 13, 2013, Ms. Cavallieri wrote an email that evening that she had "lied" 
when she said she would not have concerns about her role in the school after testifying at Respondent's 
hearing. T. 1881-1882. Dept. Ex. 43. She asked for an opportunity to clarify her testimony which the 
Hearing Officer granted. Dept. Ex. 44. When she returned to testify she explained that she 
misinterpreted the question and that she did have concerns. T. 2253-2257. In any event, her testimony 
regarding the January 10, 2012 SLT meeting was otherwise credible and it was also corroborated by 
another witness. T. 2324-2327. 
4 Under the current academy organization, Assistant Principals have oversight of groups of subjects 
across grades such as Journalism and Science and Technology. The SLT was considering whether the 
school could return to its former structure where Assistant Principals were each responsible for a grade. 
T. 1126, 1555-1556. 
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The tension between the Principal, Ms. Abramowitz and Respondent increased 

in late January 2012 when a series of events occurred. Respondent became concerned 

that someone was giving his private Facebook posts to the Principal. In one post, 

Respondent recounted how he had participated, along with another teacher, in using a 

"findaphone" app to track down a stolen cell phone of another teacher. Principal Hill 

was disapproving of this and in a meeting on January 26, 2012 told him he was a 

"hindrance to the community." T. 2423-2425. Respondent also testified that during this 

meeting Assistant Principal Aguirre told him he was "unprofessional." T. 2425. Dr. 

Candia and Ms. Abramowitz were also present at this meeting. 

On January 26, 2012, Respondent told the Principal that he had been contacted 

by a reporter from the New York Post about the stolen cell phone incident. Respondent 

was also continuing to have a debate with Ms. Abramowitz about the academy issue 

and suspected that she was providing his Facebook posts to the Principal. Respondent 

asked UFT Chapter Leader Dr. Richard Candia to mediate in a meeting with her. At a 

7:30 a.m. meeting on January 26, 2012, tempers flared between Ms. Abramowitz and 

Respondent. Ms. Abramowitz and Dr. Candia informed the Principal about 

Respondent's behavior toward Ms. Abramowitz. Dr. Candia asked Ms. Abramowitz to 

provide a written statement to the Principal and the statement was provided on January 

27, 2012. (Specifications 18, 19). According to a log of Portelos' incidents that the 

Principal created later in March, 2012, Dr. Candia also advised her on this date that 

Respondent was tape recording conversations with her with a concealed cell phone. 

Dept. Ex. 17. The Principal testified that she believed Dr. Candia's assertion because 

Respondent was often "fiddling with his pocket." T. 237-238. 
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A union meeting was scheduled to take place before school began the next day, 

on January 27, 2012. Dr. Candia had asked Respondent not to bring up anything about 

the disagreements with Ms. Abramowitz. When there was some time remaining after 

the agenda for the meeting had been completed, Respondent raised his hand and 

asked to speak. Dr. Candia told him the meeting was over. Respondent stated "et tu 

brute" and sat down. T. 1284-1286. Some members indicated they wanted to hear 

from Respondent. T. 2510. As he began to address union members, Dr. Candia and 

Ms. Abramowitz left the meeting. Respondent testified that he expressed concern that 

his Facebook posts that had been given to Principal Hill and this was causing 

divisiveness among the staff. T. 2529-2535; 1163-1164, 1286. Ms. Abramowitz 

testified that she was providing them to the Principal, and several messages were 

contained in a binder she began to keep on Respondent in December 2011. T. 1203-

1206; Dept. Ex. 34A. Dr. Candia testified that he felt betrayed after Respondent spoke 

up at the union meeting. T. 1331-1332; 2530-2533. 

That evening (January 27), Dr. Candia sent Respondent an email (and blind 

copied the Principal) informing him that he was removing him from the Union 

Consultation Committee. He also asked Respondent to resign from his elected position 

as Union Delegate. T. 1287, 2535; Dept. Ex. 35. Later that evening, Respondent 

advised Dr. Candia in an email that he would not resign his position as a Union 

Delegate. Respondent forwarded Dr. Candia's email, along with his response, to UFT 

members. T. 1165, 2537. (Specification 20). Dr. Candia testified that he felt betrayed 

again when Respondent sent his "private" email to the entire staff. T. 1323, 1332. 
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Over the weekend (January 28 and 29) there was a flurry of activity that occurred 

in connection with the school's "Dreyfus49" website. Respondent and another 

technology teacher, Mr. Valia, had created the site, with the Principal's permission in the 

fall of 2009. It was a Google email system and Respondent paid the $17.00 initial 

charge to register the domain and the annual renewal fees associated with it. 

Respondent was an administrator of the website and over time other technology 

teachers and the Principal were added as administrators. T. 2192-2198. 

On the evening of January 27, 2012, Dr. Candia phoned the Principal to tell her 

he was very angry that Respondent sent the staff his email requesting Respondent to 

resign his Union Delegate position. Principal Hill went into the Dreyfus email system 

and revoked Respondent's administrator privileges and his email account. T. 62-63. 

She testified that she did so to "stop this battle between the Union Delegate and the 

chapter chair." T. 378. When Respondent tried to log onto his email account to enter 

students' progress reports which were due he could not do so. Resp. Ex. 16. 

Respondent was able to log on by using a backup email that had been created by 

former technology teacher Mr. Valia. He saw that there had been a number of 

communications between the Principal and Dr. Candia. Thereafter, Respondent 

reinstated his administrator privileges and at the same time took away the administrator 

privileges of the Principal and other individuals who had administrator rights to the site. 

(Specifications 24, 25, 26 and 27). 

On Sunday, January 29, 2012 at 12:48 a.m., Dr. Candia sent an email to 

Principal Hill identifying individual teachers as supporters (and their degree of support 

for Portelos (i.e., very very much, very much, etc.). Respondent did not learn about this 
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email until late March 2012 (Specifications 8, 9, 10, 11 and 12). In his email to the 

Principal, Dr. Candia stated that the staff feels that they have "no voice" and that "3/4 of 

the staff is supportive of him and that they want him to be Chapter Leader." Dept. Ex. 

35. 5

Although internal union affairs might ordinarily not be germane in a 3020-a 

proceeding, they are in this case because Dr. Candia then made a number of 

allegations against Respondent (including Specifications 1, 2, 4, 5, 6, 7, 8, 9, 10, 18, 19, 

20) which "got the ball rolling." T. 1358-1359. District 31 UFT Representative Sean 

Rotkowitz, who was very circumspect and credible in his testimony, acknowledged that 

"the complaint that was lodged by Dr. Candia was the start of where we are now." T. 

2143. Dr. Candia testified that after he asked Portelos to resign, things "spiraled out of 

control."6 T. 1324. Both Dr. Candia and Respondent testified that they did not speak 

again after the January 27, 2012 union meeting. 

On Sunday January 29, 2012 an article appeared in the New York Post "Thief an 

(apped) pupil" which quoted portions of Respondent's Facebook post. Respondent 

testified that he was contacted by the Post but hung up on the reporter. T. 2426, 2686; 

Dept. Ex.34A. The Principal testified that she assumed that Respondent had initiated 

the article because his Facebook post was quoted in it. T. 164-165, 239-241. Principal 

5 Dr. Candia testified as follows: 
Q. Why did you do that?
A. Because I wanted Ms. Hill to know who wasn't on my side. 

Q. Why did you want her to be aware?
A. Because I felt that he was against her. I felt like he was against me. I felt like

this was the beginning of a division.
T. 1336-1337.

6 Throughout 2012, Dr. Candia filed more allegations against Respondent with SCI and continued to 
provide the Principal with emails/blog posts from Respondent to union members when he considered 
them detrimental to the school. T. 1363, 1390-1395; Dept. Exs. 17, 31 & 35; Resp. Ex. 10. 
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Hill also testified that her opinion of Respondent changed afterward because he "used 

that article to promote whatever he did and at the same time, bring up negative things 

about my school that were negative." T. 245. She testified that he "drew attention to 

himself, to me, needlessly over an incident that happened in the school." T. 242. 

That same afternoon, January 29, 2012, the Principal sent an email to I.S. 49 

staff emphasizing the need for the staff to be cohesive. She referenced being told of 

"challenges" at the recent union meeting. Her email noted the damage done to the 

school's reputation by the New York Post article and commented that it was a setback 

"to satisfy one person who seems to have a need for recognition." Dept. Ex. 28. 

Respondent emailed the Principal and told her she should evaluate her sources and 

that "the person with their 'own interest' you mentioned in the staff email has been 

feeding you false information." Respondent advised that "he [Dr. Candia] and Susanne 

[Abramowitz] have put me out there as a decoy and you fell for it unfortunately." Dept. 

Ex. 17. 7

On Sunday evening, Respondent also emailed the Superintendent of District 31, 

Dr. Ermina Claudio, and informed her that "in the last few weeks my teaching and my 

efforts at the school have come under attack by the administration. It all aligns with the 

time period when I started asking tough questions at the SL T and Union meetings that 

the administration didn't want to address." Dept. Ex. 19. The Superintendent phoned 

Respondent that evening and spoke with him. She suggested that they have a meeting 

with Principal Hill and UFT District 31 Representative Rotkowitz to clear the air. 

7 Respondent attached text messages from Dr. Candia that were critical of the Principal and noted that 
Ms. Abramowitz had publicly questioned the Principal's leadership at a district-wide UFT meeting. T. 
2227-2229; Dept. Ex. 17. Respondent's testimony about the UFT meeting was corroborated by two other 
witnesses in attendance. T. 1047, 1782-1783. 
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On Monday, January 30, 2012, Dr. Candia reported another allegation 

concerning Respondent to the Principal. Dr. Candia told her that he had observed 

Respondent using DOE computers during work hours to conduct real estate 

transactions. Respondent has a broker's license and Principal Hill testified that she was 

aware that he was a licensed real estate agent. Principal Hill reported Dr. Candia's 

allegation to SCI on January 30, 2012. Dept. Ex. 32. (Specifications 1, 2, 4 and 5). 

She also reported an allegation to SCI regarding Respondent's removal of her 

administrator rights on the Dreyfus website. Dept. Ex. 31. 

In early February a series of other events occurred between Respondent and 

Principal Hill which further worsened their already deteriorating relationship. Three 

Letters to File were issued to Respondent. The first letter cited his unprofessional 

conduct toward Ms. Abramowitz during their January 26, 2012 meeting. Dept. Ex. 11. 

(Specifications 18 and 19). A second Letter to File was issued on February 7, 2012 

because Respondent had forwarded Dr. Candia's email asking him to resign and his 

decision not to do so to the entire staff. The Principal stated that this email was contrary 

to an earlier directive she had given to not send mass emails to the staff. Dept. Ex. 10. 

(Specification 20). Principal Hill also informed Respondent that, per her discussion with 

Superintendent Claudio, he should "avoid having meetings of any kind with staff at this 

time" and should concentrate on his pedagogy. Resp. Ex. 17. 

A meeting was held on February 14, 2012 between the Principal, Superintendent 

Claudio, Respondent and Mr. Rotkowitz. Superintendent Claudio testified that she 

attempted to mediate the dispute between Principal Hill and Respondent and that the 

meeting concluded on a positive note with Respondent agreeing to turn over the rights 
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to the Dreyfus49 website. Respondent testified that he offered to transfer the ownership 

of the website to the Principal; however, after the meeting, he did not believe there was 

going to be a clean slate because the disciplinary letters were going to remain in his file. 

On February 16, 2012, Respondent advised the Principal that his intellectual property 

lawyer advised him to hold off on the transfer of ownership until he had the opportunity 

to review the matter. 

On February 17, 2012 Respondent received his third letter to file for 

insubordination because he had stayed in school after 5:30 p.m. Dept. Ex. 13. 

Principal Hill testified that she had issued a directive to staff that anyone staying in the 

building after 5:30 p.m. had to obtain advance permission as a safety protocol for after 

hours. (Specifications 16 and 17). 

On February 28, 2012, SCI Investigators confiscated Respondent's DOE laptop 

from his classroom and two DOE-issued iPads that were at his home because of the 

allegations, reported by Dr. Candia, that Respondent was conducting real estate 

business on school computers. This was the first time that Respondent became aware 

that he was under investigation. T. 2220, 2573-2574. 

Employing the principle that the best offense is a good defense, Respondent 

created a website entitled "protectportelos".org. Respondent testified that he had been 

keeping an electronic file on Google Docs of his observations, letters to file, letters of 

recommendation and other documents. He started to write a narrative of recent events 

to try and "make sense of it." T. 2212-2213. The protectportelos website was activated 

on March 7, 2012. Prior to activating the website, Respondent sent an email from his 

personal email account to I.S. 49 teachers explaining that he had created a website to 
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create awareness and transparency. In the email he stated that "these are not just 

attacks on me. These are attacks on our careers, our school and our community." 

Dept. Ex. 34A. 

Respondent posted his letters of recommendation, three letters to file, 

observations, witness statements and other documents on the website. According to 

notes of Principal Hill, on March 9, 2012, Assistant Principal Ruiz expressed concern 

that Respondent had established a website that posted documents containing the 

administrators' names and signatures. Dept. Ex. 17. 

On March 13, 2012, Principal Hill issued a directive to Respondent to terminate 

the Dreyfus49.com website by March 19, 2012. Respondent terminated the website but 

did not turn over its contents to the Principal. (Specification 28). 

On March 16, 2012, Assistant Principal Aguirre conducted an informal 

observation of Respondent's class for two periods. On March 16, 2012, Principal Hill 

received an email from the Department's legal staff saying that Respondent had 

contacted the New York Post with respect to the Principal reporting allegations against 

him to SCI and also that she had violated Chancellor's Regulations regarding the SL T. 

On March 16, 2012, Assistant Principal Diacomanolis, who learned of the 

impending New York Post article from the Principal, expressed her concerns to 

Superintendent Claudio asking her "how can this man be stopped?" Resp. Ex. 13. On 

March 18, 2012 an article appeared in the New York Post entitled "Tech Teacher in 

Staten Island Chronicles Tiff with Principal Online." The article referenced retaliation by 

the Principal in response to Respondent's inquiries about the CEP/budget and the fact 

that he was under investigation. Department sources were quoted as calling 
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Respondent a "loose cannon." Dept. Ex. 20. Principal Hill testified that by mid-March 

things had "fallen apart" with Respondent. T. 226. 

In late March 2012, after Respondent had deactivated the Dreyfus website, he 

searched Dr. Candia's emails for Portelos and discovered the January 29, 2012 email 

from Dr. Candia to the Principal. As the Union Delegate, he decided he should let other 

teachers know about it and he shared Dr. Candia's email with some of the teachers who 

were identified as "Portelos supporters." T. 2607-2608. 

On March 23, 2012, Respondent filed a complaint with OEO alleging sexual 

harassment and retaliation by Assistant Principal Aguirre. (Dept.· Exs. 27 & 56). This 

complaint related to an October 2011 event at the Burrito Bar and other conduct 

thereafter that Respondent believed was retaliatory. T. 2660-2669.8

On March 24, 2011, the Principal and Ms. Abramowitz unsuccessfully tried to 

have Respondent removed from the SL T. Dept. Ex. 17; T. 182, 2334-2335. On March 

26, 2012, Respondent reported allegations against the Principal to SCI regarding 

"double dipping" in connection with her time cards.9 Dr. Candia also filed a complaint 

with SCI on March 26, 2012 alleging that Respondent had posted DOE documents on 

the internet without permission or authority to do so. Dept. Ex. 31. (Specifications 6 

and 7). 

On April 4, 2012, the Principal filed a complaint with OEO regarding an email 

Respondent had sent to SL T parents after the vote in which he used the phrase 

"kosher" and quoted a passage from Martin Luther King. In her email she stated that 

8 The confidential OEO Report did not substantiate that Assistant Principal Aguirre violated Chancellor's 
Regulation A-830. Dept. Ex. 56. 
9 Respondent testified that he had previously reported these allegations on January 26, 2012 using a 
fake email address so that his complaint would remain anonymous. T. 2423-2424. 
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Respondent had been harassing "us" (herself and Ms. Abramowitz) for at least two 

months. Resp. Ex. 3. OEO advised Ms. Hill the next day that they saw no issue of 

discrimination in Respondent's email. Resp. Ex. 3. 

On April 5, 2012 Respondent received his first Unsatisfactory Observation from 

Assistant Principal Aguirre after her March 16, 2012 observation and post-observation 

conference. 10 Dept. Ex. 24. At some point in April 2012, there was a "solidarity" day at 

I.S. 49 in which staff members wore blue to show support for Mr. Portelos and/or the 

union. T. 98, 217, 572-573, 1022. Principal Hill also testified that Respondent gave 

flags to staff with the historical Gasden flag with its motto "Don't Tread on Me" to place 

in their windows T. 96. 11

On April 26, 2012, Respondent was reassigned from I.S. 49 pending 

investigation after a complaint about an email. The latter part of this email, written by 

Respondent, contained a citation to the City Code regarding false statements by city 

employees and "suggested anyone who has made false statements find a way to rectify 

or retract them very, very quickly and I may show mercy" to individuals who retract their 

false statements. Dept. Ex. 16. The Principal testified that this reference to "show 

mercy" was considered to be a threat against the two teachers who had written witness 

statements. T. 120-121. The letter of reassignment prohibited Respondent from being 

in the school building. 

On June 15, 2012, Respondent was elected as I.S. 49 Chapter Leader. He 

assumed the responsibilities of Chapter Leader on July 1, 2012 and continued to serve 

10 Respondent testified that this was a "gotcha" observation as it was done during the first period on the 
Monday following his return from several days of jury duty. Ms. Aguirre was accompanied by the 
professional development coach Sharon Mahibir. Both witnesses testified as to deficiencies in the 
lessons they observed. Dept. Exs. 24 & 34. 
11 This is the logo on protectportelos.org with the motto "Don't Tread on Educators." Dept. Ex. 73. 
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in that position at the time of these hearings from various reassignment locations 

despite several recall attempts. T. 2174. After an arbitration award upheld 

Respondent's right to be recognized as the school's Chapter Leader, the Department 

took the position that he could not be recognized because he was the subject of an 

investigation and had been removed from I.S. 49. T. 194-198. The UFT litigated this 

issue and in 2013 the New York Supreme Court confirmed the arbitration decision 

ordering the Department to recognize Respondent as I.S. 49 Chapter Leader. T. 2136-

2137, 2165. 

Respondent filed a federal lawsuit in June 2012 alleging violations of the First 

Amendment by the Department which is pending. He also filed a lawsuit against Dr. 

Candia and Ms. Abramowitz for defamation of character. Dept. Ex. 48; T. 3375. In 

addition, he filed an allegation with SCI that he was retaliated against in violation of the 

New York Whistleblower Law (NYAC 12-113). Dept. Ex. 51. 12 Respondent also filed 

grievances and other charges with New York PERB regarding interference with union 

affairs. Dept. Ex. 55. 

In what became a virtual war between Respondent and the administration of I.S. 

49, allegations were filed by Principal Hill, Dr. Candia and Respondent with SCI, and 

other investigatory agencies. SCI Investigator Robert Laino testified that in 2011-2012 

SCI received more than 35 complaints relating to issues at I.S. 49 and approximately 25 

allegations against Respondent that were incorporated into their initial investigation. 

Dept. Exs. 29, 30 & 31; T. 841. SCI Investigator Laino interviewed Respondent on June 

28, 2012. He described Respondent's attitude as "cooperative." T. 886-887. 

Investigator Laino completed his report in December 2012. Dept. Ex. 29; T. 1762. 

12 SCI denied Respondent's Whistleblower claim on January 17, 2013. Dept. Ex. 51. 
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On April 26, 2013, the final SCI report substantiating some of the allegations 

against Respondent was sent to the Chancellor of Education. Dept. Ex. 32. The report 

stated that "most" of the allegations against Respondent had been substantiated; 

however, the report was less than clear about which allegations were substantiated. 

Five allegations initiated by Respondent that were also referenced in the report were not 

substantiated. Dept. Ex. 32. One of Respondent's unsubstantiated allegations 

pertained to a video of Assistant Principal Diacomanolis that alleged possible 

frisking/corporal punishment of a student. (Specifications 33, 34 and 35). Principal Hill 

testified that one investigation against her remains open. T. 280; Dept. Ex. 53. 

On May 17, 2013, the Department filed these Specifications against Respondent 

for misconduct during the 2011-2012 and 2012-2013 school years. On June 27, 2013, 

Superintendent Claudio sent Respondent a letter detailing the findings contained in the 

SCI report. Dept. Ex. 21. 

After his removal from I.S. 49, Respondent was reassigned to various locations 

but had no teaching responsibilities. 13 Respondent continued his blog posts on 

protectportelos.org to chronicle his disciplinary process, lawsuits, rights of educators, 

alleged financial misconduct and other topics. Dept. Exs. 50, 53, 61, 62, 64, 65, 68 & 

70. The blog was the focus of extensive testimony and Superintendent Claudio,

Principal Hill, Assistant Principals Diacomanolis, Aguirre and Martino testified that 

Respondent's conduct and postings have caused disruption and/or notoriety to I.S. 49 

13 Respondent filed a grievance relating to his reassignment location which was denied in a July 2013 
arbitration award. Dept. Ex. 69. 
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and the Department. T. 95-98, 108-110, 143-144, 164, 455-457, 522, 526-527, 549-

552, 648-649, 779-780, 1592-1595; Dept. Exs. 15, 20 & 28. 14 (Specification 38). 

Testimony revealed that administrators sought out Respondent's blog because 

they "wanted to know what he was saying about [them]." T. 109-110, 279-280, 411-

412, 475-476. Both Principal Hill and Superintendent Claudio testified that they had not 

directed Respondent to remove any post, even though they deemed many of them to be 

distasteful, inappropriate and damaging to the school--this was apparently the result of 

legal advice. T. 466-467; Dept. Exs. 19, 20 & 28. Principal Hill testified that, in her 

view, Respondent should not have publicized problems within the school and that these 

issues should have stayed within the school. T. 239-240. Respondent confirmed that 

no administrator has ever spoken to him about his blogging or asked him to remove a 

particular post up through the time of this hearing. T. 2682, 3345-3347. 

The Department established Social Media Guidelines in the spring of 2013. 

Dept. Ex. 3. These guidelines apply to Department employees who maintain 

professional or personal biogs. Under the guidelines pertaining to personal media sites, 

DOE employees "should exercise caution and common sense." The guidelines note 

that personal social media sites have the potential to result in disruption at school 

and/or the workplace and can be in violation of DOE policies, Chancellor's Regulations 

and the law. The guidelines provide that they are not to be used as a basis for 

discipline; however, "all existing DOE policies, regulations and laws that cover 

14 Principal Hill and Superintendent Claudio were particularly disturbed by an image Respondent used in 
a post containing his First Amendment complaint that depicted him as a warrior with a sword and the 
caption "The Department of Education's 300 Lawyers vs. Portelos." Dept. Ex. 73; T. 427, 452, 526-527. 
The Superintendent testified that this warranted, at least, a Letter of Reprimand. Respondent testified 
that he photoshopped an image from the movie "300" as a metaphor for being outnumbered by the 
lawyers employed by the Department. T. 2681-2685, 3329-3339. 
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employee conduct may be applicable in the social media environment." Dept. Ex. 4 at 

p. 6. Finally, the guidelines state that certain postings may be protected activity under

labors laws, collective bargaining agreements and the First Amendment. (.!£!. at pp. 6 & 

12). 

The Department's witnesses also provided testimony that Respondent's actions 

had polarized the school and created divisions amongst the staff. T. 96-98, 108-110, 

1109-1110, 1181-1182, 1325-1331. The Principal testified that teachers were no longer 

collaborating. T. 296. Principal Hill admitted that Respondent was not responsible for 

all of the problems at I.S. 49. T. 377. She further testified: 

"(t)he whole thing effect was very demoralizing and Mr. Portelos did have 
some support in the school. So that divided the school completely, 
supporters against non-supporters or people that didn't believe in what he 
was doing." 

T. 110. 

On the other hand, Respondent's witnesses, which included current and former 

I.S. 49 teachers, paraprofessionals and parents, attributed the divisiveness in the school 

to the administration's retaliation against Respondent for speaking out and his removal 

from I.S. 49. T. 1786, 1792-1794, 1833, 1924-1926, 1934; see also 1523-1524. Ms. 

Jusino, the parent coordinator who had been employed at I.S. 49 for 12 years, testified 

that she resigned her position in 2013 due to the administration's antagonism toward 

pro-Portelos staff. Other current and former teachers, paraprofessionals and parents 

testified that there were repercussions by administrators for those perceived as "pro-

Portelos." T. 1519-1526, 1928-1929, 1934, 1975, 2301-2313. Mr. Schiavo, a 

paraprofessional, testified that the school was "split down the middle." T. 1816. Part of 

this contention between the staff and the administration stemmed from the fact that the 
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school would not recognize Respondent as Chapter Leader. T. 229-330. One teacher 

testified there was poor morale because they had no representation in the building. T. 

1776. 

Respondent's disciplinary process also became fodder for the media. Principal 

Hill testified that she was aware of five or six news articles which she attributed to 

Respondent's efforts. T. 164-165. Respondent's defamation lawsuit against Dr. Candia 

and Ms. Abramowtiz as well as his video streaming from the "rubber room" were 

reported by the media. Dept. Exs. 20 & 35. In addition, SCl's release of its report to the 

media on April 25, 2013 resulted in several news articles. Dept. Ex. 34A. Indeed, 

Respondent learned of the SCI report after he was contacted by a reporter for 

comment. Dept. Ex. 20. Needless to say, Respondent's case has generated 

considerable attention because of his prolific use of social media to publicize his 

disciplinary process and other issues. 

POSITIONS OF THE PARTIES15

THE DEPARTMENT 

The Department emphasizes that since Respondent has conceded so many of 

the Specifications, the crucial issue in this case is the penalty for his misconduct. The 

Department reviewed the evidence supporting its position on the respective 

Specifications. The Department takes issue with one of Respondent's main defenses 

that he could engage in conduct as long as it was not illegal. Respondent is required to 

15 The parties provided over 200 transcript pages of closing arguments which have been fully considered. 
The arguments are briefly summarized here while specific arguments (and supporting references to the 
evidence), on individual Specifications will be discussed in connection with those Specifications. In 
addition, both parties submitted case authorities in support of their respective positions to the Hearing 
Officer electronically. 
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follow the regulations and policies of the Department that also may proscribe conduct 

even if that conduct is legal. 

The Department contends that Respondent's claim of retaliation must also fail. 

Two-thirds of the allegations were initiated by people other than Principal Hill which 

should defeat Respondent's Whistleblower defense. With respect to the charges 

initiated by Principal Hill, the Department submits that the evidence established that his 

discord with her began long before she became aware in April 2012 that he had filed a 

complaint against her for financial misconduct. Respondent became disgruntled after 

he did not get the "lead" technology position he believed he deserved. By the time 2012 

rolled around, Respondent was focused on bringing down the administration and not on 

teaching his students. SCI also conducted an investigation of Respondent's 

Whistleblower claim and determined that it had no merit. Even though Respondent 

talked at length about how he was targeted for discipline, despite the parade of 

Respondent's witnesses, there was no evidence to support this argument. None of 

these witnesses could articulate any act of retaliation that the Principal committed 

against them or show that they had been identified as Portelos' supporters in the first 

place. 

The Department submits that Respondent was duplicitous in his testimony and 

that many of his actions were driven by paranoia and his desire to have power. His 

postings on his blog are riddled with sarcasm and violent images. His testimony was 

often nonresponsive and lacked credibility. The Department contends that the soft-

spoken laid back image he tried to present during his testimony is not consistent with 

the vicious attacks he instigated while sitting behind his computer. 
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The Department maintains that Respondent has shown that he will go after any 

individual who he believes has wronged him. When Respondent identified someone as 

his enemy, he stopped at nothing to humiliate or denigrate them. As examples, the 

Department cites his charges against Assistant Principal Aguirre and Assistant Principal 

Diacomanolis, Principal Hill and Ms. Wolfson. Further, when he posted the video of 

Assistant Principal Diacomanolis on his blog it was malicious and a blatant attempt to 

humiliate her. There is ample testimony by the administrators with regard to the 

disruption that was caused by Respondent's taunting and disparaging of individuals and 

the Department in his blog. The atmosphere that Respondent created of fear and 

mistrust is not conducive to learning and does not provide a good example to children. 

The Department also submits that Respondent's argument that his blog may not 

be considered for purposes of establishing notoriety because individuals have to seek it 

out by visiting it, is ludicrous. Respondent, in his letters and emails to various officials 

within the Department, attached information from his blog and/or posted the link to the 

blog. 

Further, the Department maintains that none of Respondent's disruptive behavior 

resulted from his union position or his right to free speech. Respondent was not acting 

in his capacity as a union official in connection with any of the 38 Specifications with the 

exception of the mass email in Specification 20. As Respondent testified, he is 

obligated to obey now and grieve later. Being a union representative does not confer 

immunity against discipline or insubordination. Moreover, rude, insolent and 

disrespectful behavior is not protected even when expressing legitimate union or labor 

related concerns. Although Respondent attempts to cloak himself in a mantle of union 
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business, the evidence established that his intent was to create a "legion of warriors at 

LS. 49 to revolt against the Principal." 

The Department submits that postings on Respondent's blog that are outside of 

the charged period (after June 2013) are relevant for the issue of penalty. The 

Department emphasizes that some of Respondent's postings violate the Department's 

Internet Acceptable Use Policy ("IAUP") as well as the recently promulgated Social 

Media Guidelines. Even though the guidelines state that they are not disciplinary, they 

provide that other laws or policies may prohibit certain conduct. 

Respondent's numerous allegations initiated with SCI and other agencies were 

also disruptive to the administration and efficiency of I.S. 49. Respondent felt entitled to 

act as judge, jury and executioner in making accusations, collecting evidence on his 

own and then drawing his own conclusions with complete disregard of the official 

investigators who are charged with making these determinations. Respondent testified 

that he believes the Department of Education is corrupt and the DOE attorneys who 

advised the Principal were incompetent. When Respondent did not get the answer he 

wanted to hear, he claimed there is some sort of conspiracy against him. Yet, 

Respondent still wants to collect a paycheck from the Department. The Department 

submits that Mr. Portelos will not be able to work in harmony with DOE employees if he 

is reinstated. 

Further, with respect to the penalty, the Department contends that Respondent is 

beyond remediation. When you are an enemy of Portelos it is "no holds barred" 

because he continues to malign people even when conduct is unsubstantiated by 

agencies, grievances are denied or cases are dismissed by a court of law. Respondent 
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likened his position to that of a Greek warrior, used graphic violent images, and 

compared himself to a war hero showing a grandiose view of himself. 

The Department also argues that Respondent demonstrated a lack of remorse 

for his misconduct. He was able to focus on his loss of weight and stress but never 

once acknowledged how damaging his behavior may have been to others. His inability 

to recognize that some of his behavior may have contributed to the downward spiral that 

occurred in I.S. 49 in 2012 shows he is incapable of remediation. Even at another 

school, the Department submits he would be incapable of getting along with his 

colleagues, following directives from his superiors or succeeding on any level in a 

cooperative, productive learning environment. 

Respondent has also demonstrated that he does not believe that the rules apply 

to him. Respondent chastised Dr. Candia for violating union confidentiality but he had 

no problem showing Principal Hill information about a union meeting himself when he 

had the opportunity to tell her that staff members had said critical things about her. 

For purposes of the penalty, the Department contends that Respondent had a 

motive to be spiteful after he was rejected for the "lead tech" position in 2011. The 

Principal responded patiently to his many emails, yet this is when Respondent had his 

meltdown. The Department maintains that Respondent is not capable of focusing on 

the children or serving as a positive role model. Despite his empty rhetoric that "this is 

about the kids," Respondent lost sight of the students when he became more and more 

obsessed with waging a war against the administration. 

Although the Department concedes that Respondent brought innovative ideas to 

the school, there was no evidence that he was a good teacher in the classroom. 
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Despite receiving satisfactory ratings, during his four and a half years at I.S. 49, the 

Department states that it is telling that when he had an informal observation with little 

time to prepare he was rated Unsatisfactory. Even if Respondent felt that he was 

unfairly treated during the 2011-2012 school year, he did not handle the situation 

professionally and spiraled out of control. The Department argues that termination is 

warranted under these circumstances. 

RESPONDENT 

Respondent argues that the evidence, including that presented by the 

Department's own witnesses, established that he was targeted for discipline after he 

spoke about the CEP and other issues as a member of the SL T. The Department's 

witnesses acknowledged that Respondent raised issues that were appropriate in 

connection with his responsibilities. Teacher tenure was developed to protect 

independent-minded educators from the whims of administrators. 

Respondent contends that the evidence established that the Principal, Chapter 

Leader Candia and Ms. Abramowitz conspired to inflict consequences on Respondent 

for speaking out on issues of public concern. It showed that things changed 

dramatically for Respondent in January 2012 after he had raised these concerns. He 

points out that a short time after these events, Principal Hill acknowledged that 

Respondent had been harassing her and Ms. Abramowitz for at least two months. 

Respondent submits that the Department has created a fairy tale that 

Respondent was a disgruntled employee at the beginning of the 2011-2012 school year 

when Principal Hill passed over Respondent to replace technology teacher Valia. The 

Principal's own actions showed that this was not the case. On October 21, 2011, she 
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wrote a glowing recommendation for Respondent and described his activities to improve 

I.S. 49. Rather than distancing himself from the school community at the beginning of 

the year, he became more involved by being elected to the SL T, jointing the UFT 

Consultation Committee and becoming Union Delegate at Dr. Candia's request. 

Respondent also contends that principles of just cause were not followed 

because he did not receive a full and fair investigation. Instead, the administration's 

actions are retaliation masquerading as discipline. Respondent emphasizes 

Superintendent Claudio's testimony that she was not that concerned with his conduct 

before he was reassigned from I.S. 49. Yet, Superintendent Claudio signed the charges 

and, to the extent they relate to behavior before April 26, 2012, Respondent contends 

they are founded in bad faith and should be dismissed. Investigator Laino candidly 

acknowledged that "what he didn't testify about, was not substantiated." Yet, 

Respondent argues that many allegations show an absence of investigation. 

The Department also failed to comply with the notice requirement for just cause. 

There were no Social Media Guidelines until a year after Respondent had started his 

blog. Before discipline can be imposed, the Department was required to tell an 

employee what was expected of him. Despite the volume of testimony regarding 

protectportelos.org, Respondent was never told by any superior not to write something 

or to remove a posting. Respondent questions that if Respondent's blog was destroying 

I.S. 49 and crippling its educational mission, why was it permitted? Superintendent 

Claudio and others stated they were advised by attorneys not to issue such an 

instruction but they cannot have it both ways. 
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Respondent further contends that by raising concerns about corruption and other 

matters of public concern, Respondent's postings as a public employee enjoy First 

Amendment protection. Some of the concerns that he raised about Assistant Principal 

Diacomanolis were brought to him by other teachers and parents, and he believed he 

was under an obligation as a mandated reporter to raise those allegations. Respondent 

had a good faith basis for making allegations against two of the Assistant Principals. 

The fact that the charges were not substantiated does not mean they were filed in bad 

faith. Moreover, Respondent submits that it is impossible to reconcile the Department's 

position that Respondent's complaints posed such a burden to the administration when 

they initiated so many more investigations against him. Further, the Department's 

supposed rule that you are not allowed to talk about an ongoing investigation was 

shown to be a rule that they violated frequently by discussing ongoing investigations 

themselves. 

In addition, at the time of all of these Specifications, Respondent was either the 

UFT Union Delegate or its Chapter Leader. He does not lose his protected activity 

status when he speaks out for himself. There is no charge that Respondent was ever 

insubordinate to Principal Hill at school or in any meeting. As a union leader, 

Respondent may speak out publically about wrongdoing - it is protected activity and it 

should not be converted into discipline. As a union representative, Respondent may 

zealously advocate on behalf of himself and his members and case law protects the 

activity, even for a representative who may act overzealously. 

Further, although the Department contends that Respondent does not abide by 

findings of lawful tribunals, he points out that it had no problem after losing the 
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arbitration regarding his right to be Chapter Leader to advance another theory not to 

abide by the decision. 

The Department's argument that Respondent and his supporters are improperly 

dividing the school is a euphemism for "union busting." Principal Hill testified that there 

was no Chapter Leader for the school and accused him of engaging in menacing 

behavior when he tried to meet with his chapter members outside of the school. 

Although the Principal professed that she would not interfere with a union election, she 

did not rebuke Dr. Candia for sending an email having to do with the internal business 

of the union. Even though she found staff complaints against Portelos to be divisive 

too, she never took action in this circumstance. The Principal even found wearing the 

union color of blue to show solidarity to be divisive. 

In addition, Respondent argues that the Principal took no responsibility for the 

breakdown in communication between herself and Respondent. The Superintendent, 

instead of answering many emails from Respondent, testified that she was instructed by 

Legal not to respond to them. Respondent also emphasized that even though the 

Principal opposed polarization of the staff, she had no problem hanging Respondent out 

to dry in an email where she wrongly assumed he had contacted the media. 

Respondent's witnesses also corroborated that Principal Hill did not take kindly to 

criticism and that they themselves experienced retaliation. Some staff members were 

afraid of retaliation even if they so much as mentioned Portelos' name. 

Respondent maintains that notoriety is misconduct only if it significantly and 

reasonably impairs the capability of the teacher to discharge the responsibilities of his 

position. Respondent maintains that notoriety brought about by him is not misconduct 
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when the Department contributes to such notoriety by promulgating allegations against 

him and he creates a website to defend himself against the allegations. Further, 

Respondent references case law holding that it is not notorious when individuals have 

to seek out your blog. There was fascination and curiosity by Principal Hill, the 

Superintendent and other administrators seeking out Respondent's blog to see what he 

was saying about them. The Department is bound by its charges and cannot discipline 

Respondent for blogging that is not the subject of the charges themselves. 

Alternatively, if any of the Specifications are sustained, Respondent emphasizes 

that his contributions as a parent, community member, teacher and union advocate for 

I.S. 49 are significant and should be recognized. Respondent further argues that his 

online chronicle of the Department's efforts to terminate him from I.S. 49 has no bearing 

on his ability to be an extremely capable teacher and a good employee. 

DISCUSSION 

The Department has the burden to prove that the discipline of Respondent was 

for just cause. Before turning to the individual Specifications, I will address general 

arguments raised by the parties that pertain to the Specifications. Respondent has 

admitted to many of the Specifications. However, with respect to Specifications during 

the 2011-2012 year, he argues that they do not constitute misconduct because he was 

retaliated against or "targeted" for discipline because he raised matters of public 

concern about the budget and CEP in December 2011 and January 2012. As a result, 

Respondent argues that charges prior to April 26, 2012 should be dismissed. In 

response, the Department argues that Respondent was not retaliated against but 
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became disgruntled and began to act out in the fall of 2011 after he was passed over for 

the "lead" tech position by the Principal. 16 

The Department's position that Respondent withdrew from school endeavors and 

began to embark on "bringing down" the administration in the fall of 2011 is belied by 

the record. Despite being disappointed, Respondent got more involved, at the 

Principal's urging, in school policy through the SL T in order to improve the school. T. 

2075-2078. He also accepted Dr. Candia's invitation to join the Union Consultation 

Committee and become Union Delegate. In late October 2011 Principal Hill wrote him a 

glowing letter of recommendation for the Leadership Academy. 

It was not until a series of events in December 2011 and January 2012 that 

things at I.S. 49 changed dramatically for Respondent. I find that Respondent's raising 

issues of public concern with respect to the SL T's compliance with Chancellor's 

Regulations was one in a series of conflicts, described at pages 15-26, that arose 

between Respondent, the Principal, Dr. Candia and Ms. Abramowitz. It is also evident 

that Dr. Candia and Ms. Abramowitz came to view Respondent as threatening their 

positions as Chapter Leader and SL T Chair respectively and aligned themselves with 

the Principal who had begun to lose trust in Respondent. T. 367. All of the SLT 

participants agreed that Respondent did nothing wrong by raising these concerns. 

The evidence also established that Principal Hill relied on secondhand 

information from others, made her own unverified assumptions about Respondent, and 

16 The Principal's log shows little activity with respect to issues with Respondent in the fall of 2011. 
Dept. Ex. 17. The emails between Principal Hill and Respondent in June and July 2011, in which 
Respondent expressed his disappointment at the handling of Mr. Valia's departure, reflect a frank and 
open exchange of opinions between Respondent and Principal Hill. Principal Hill demonstrated patience 
in responding to his concerns and Respondent stated that he found her to be "an approachable 
supervisor". Dept. Ex. 38. 
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blamed him for negative press articles and intramural disputes that were developing 

between teachers and/or within the union. Further, she was "displeased" by 

Respondent's persistence with respect to the SL T and the CEP and budget when he 

asked questions and solicited outside advice regarding Chancellor's regulations. This 

conclusion is supported by her testimony as well as the other attendees at SL T 

meetings. In late January 2012, Principal Hill told Respondent he had become a 

"hindrance" to the community and wrote to staff that he was "divisive." Thus, by late 

January 2012, the evidence supports the conclusion that the Principal was predisposed 

to find fault with Respondent and, in some cases, overreacted. 

At the same time, as Respondent perceived that he was under "attack" by the 

Principal, Respondent engaged in pushback against her that undermined her authority 

and constituted misconduct. As discussed more fully in the individual Specifications, 

some of the discipline during the 2011-2012 school year was for innocuous or petty 

reasons (as opposed to a pretext or bad faith). However, other conduct by Respondent 

provided the Principal with legitimate grounds to impose discipline. (See Specifications 

6, 8, 9, 25 and 28). Accordingly, the 28 Specifications regarding conduct prior to April 

26, 2012 will not be dismissed on grounds of bad faith and/or retaliation but will be 

addressed on their individual merits. 17

Further, Respondent's argument that the Department did not conduct a full and 

fair investigation as required by just cause is not supported by the evidence. Numerous 

allegations against Respondent were exhaustively investigated by SCI and no charges 

17 In mid-April Principal Hill learned that Respondent had made allegations against her with respect to 
financial misconduct and "double dipping." Twenty-four of the twenty-eight Specifications for misconduct 
during the 2011-2012 year preceded that date. There is no credible evidence that she knew he had 
reported these allegations anonymously on January 26, 2012 and that she was retaliating against him for 
doing so. 
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were issued until the SCI investigation was completed. On another procedural point 

raised by Respondent, Superintendent Claudio testified that she satisfied the 

requirement imposed by the 3020-a statute to hold an Executive Session prior to issuing 

the charges. T. 548. 

There were also arguments raised by both parties with respect to the issue of the 

extent to which Respondent's position as a union representative immunizes or 

otherwise protects him from discipline. As the Department argues, Respondent cannot 

use his position as a union representative as a shield against misconduct. Only two of 

the charges (Specifications 18 and 20) relate to conduct that involved Respondent's 

position as a union representative. Moreover, Respondent's conduct in the 

performance of his union duties and/or his substance and style of communicating as 

Union Delegate and/or Chapter Leader is a matter of internal union affairs. T. 3557. 

There was also extensive testimony and documentary evidence regarding the 

elephant in the room--Respondent's blog chronicling his disciplinary process, airing 

allegations of misconduct against administrators, and other topics. I address 

Respondent's blog where it pertains to individual Specifications and in the discussion of 

the appropriate penalty for Respondent's misconduct. However, I am charged with 

making findings on the Specifications before me and have no authority to impose 

discipline against Respondent for uncharged conduct or rein in speech that may enjoy 

protection under the First Amendment. 

Finally, with respect to credibility, Respondent was open and candid while 

testifying and he made admissions against interest which enhanced his credibility. 

However, at times, he was self-congratulatory and nonresponsive. There was also a 
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disconnect between Respondent, the soft-spoken and polite witness, and the man 

behind the computer who shows that he can be acerbic and sarcastic. See Dept. Exs. 

66, 72 & 73. 

Principal Hill made no effort to conceal the fact that Respondent had been a 

thorn in her side and that she had become increasingly frustrated with him. She was 

clearly exasperated by "her ordeal at school with Mr. Portelos" and at times she strained 

to paint him as a danger, or worse, even though she admitted that he has not made any 

threats against her. 18 T. 148-149, 172, 271-273. Although she took no responsibility for 

the breakdown in their communication, she maintained that he was the main reason for 

the divisiveness in the school. T. 274. 

In the few instances in which Specifications require credibility determinations, 

they will be addressed in connection with those charges. I now turn to the individual 

Specifications. 

SPEC/FICA TION 1: 

During the 2011-2012 school year, Respondent engaged in a non-Department of 
Education ("Department'') activity and/or engaged in a private, personal, and/or 
business activity, including, but not limited to, a real estate practice, on school grounds 
and/or during the hours that Respondent was scheduled to work for the Department, 
including, but not limited to, lunch periods. 

SPEC/FICA TION 2: 

During the 2011-2012 school year, Respondent, while committing one, some, or all the 
activity in Specification 1, used Department resources, equipment, and/or supplies, 
including, but not limited, to a Department computer. 

These Specifications are related and will be discussed together. Principal Hill 

testified that Dr. Candia told her on January 30, 2012 that Respondent was conducting 

18 For example, Respondent's lurking around the school was to meet with union members outside of the 
building because his reassignment barred him from entering the building. T. 147, 267. 
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his real estate business during school hours. T. 87. She was required to report the 

allegation to SCI and did so. Dr. Candia also called the SCI hotline anonymously that 

same date. Dept. Ex. 30. Dr. Candia's allegation was made on the heels of 

Respondent's speaking at the January 27, 2012 union meeting, declining to resign from 

his Union Delegate position and so informing UFT members. Dr. Candia admitted that 

he was very "angry" with Respondent at the time for speaking at the meeting against his 

wishes and sending his email to union members. T. 1285-1290, 1331-1332, 1358-

1359, 1367-1368. The timing of his allegation against Respondent, as well as his 

admitted animosity toward him, raises some skepticism about this allegation. 

Dr. Candia told SCI investigators that he saw Respondent viewing listings on his 

computer during class time. Dept. Ex. 30. At the hearing, Dr. Candia's testimony was 

vague and less than definitive. He testified that he saw Respondent viewing real estate 

listings on his DOE computer "a few times" when he went into his class to talk about an 

issue or to just to say hello. When pressed, he could not recall whether this was during 

class time or lunch periods. T. 1304. 

The Principal and other administrators were aware that Respondent had a real 

estate license. T. 293-294. Respondent testified that she gave him time off when he 

had to take his real estate brokers' license exam. T. 2071. Principal Hill testified that 

she did not issue any instruction to Respondent that he could not use the internet to 

check real estate sites during his lunch hour. T. 286. She testified that there is no 

prohibition on an employee to refrain from using a DOE computer during free periods or 

non-working hours (such as lunch or after school) for personal business. T. 287. 
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Respondent also testified that Assistant Principal Aguirre asked him to help her 

find a tenant for her apartment. In 2009 and 2010, Ms. Aguirre testified that she had 

asked him to do a real estate presentation for the school's career day. T. 678-679, 

2072-2074. It was also established that Respondent listed a house for a retired teacher 

in June 2011 and later received a commission for the sale. Dept. Ex. 31. 

When Respondent was interviewed by SCI, he admitted that he used the 

school's computer during lunch or after school to check on real estate matters. Dept 

Exs. 29 & 32. Respondent testified that he primarily used his smartphone to conduct 

his real estate business. He also testified that he used the DOE computer to check his 

personal email account during lunch or after school to see if he might have an 

appointment confirmed after hours. T. 2590-2593. As discussed previously, a Desktop 

computer, a laptop and two portable school-issued devices were seized from 

Respondent on February 28, 2012. After seizing the DOE-issued devices that 

Respondent had been provided, no real estate documents were found on any of them. 

Joint Ex. 1. 

Respondent questioned why Dr. Candia would come into his class while he was 

teaching (and see him viewing real estate documents on his computer). T. 2598. SCI 

Investigator Laino conceded that the only support that Respondent used the computer 

for real estate activity during class hours was Dr. Candia's statement which I find to be 

less than reliable. 

The evidence established that Respondent went above and beyond in 

volunteering his time to participate in school and union committees, handle 

Dreyfus49.com issues, robotics, and assisted other teachers with technology related-
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tasks. The inference that he was operating a business or "scamming" the Department 

by engaging in his real estate business on their time is not supported by Dr. Candia's 

testimony or any other evidence. To the extent that Respondent used the Department 

computer to view listings or check his personal email account during lunch or after 

school, it was incidental and de minimus. I do not find that Respondent's activity 

violated Chancellor's Regulation 110, conflict of interest provisions in the City Charter or 

otherwise constituted misconduct. Dept. Exs. 2, 5, 6 & 7. Specifications 1-2 are 

dismissed. 

SPECIF/CATION 4: 

During the 2011-2012 school year, Respondent engaged in a non-Department activity 
and/or engaged in a private, personal, and/or business activity, including, but not limited 
to, working on a website known as www.Faceshop.me, on school grounds and/or during 
the hours that Respondent was scheduled to work for the Department, including, but not 
limited to, lunch periods. 

SPECIF/CATION 5: 

During the 2011-2012 school year, Respondent, while committing one, some, or all the 
activity in Specification 4, used Department resources, equipment, and/or supplies, 
including, but not limited to, a Department computer. 

These allegations are related and will be discussed together. This allegation was 

also initiated by Dr. Candia at the time of the allegation regarding Respondent's real 

estate business. Dr. Candia testified that Respondent talked to him about his Faceshop 

website often and "one time he even showed me a little demonstration clip." T. 1306. 

His testimony was inconsistent and shifting with respect to this allegation: 

Q. . .. And how many times did you see that face shot (sic) dot me on 
his computer?

A. Maybe once.

Q. Once?
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A. Maybe. 

THE HEARING OFFICER: I'm sorry, maybe once? 

A. Once or twice, not more than that.

T. 1306. 

Showing a colleague a website on the internet maybe "once or twice" during 

school hours, including lunch hours, does not establish that Respondent engaged in any 

misconduct. Respondent also testified that he used the Faceshopme.com site in one of 

his technology lessons for instructional purposes to teach "superimposing." T. 3116-

3120. Further, Principal Hill testified that "photoshop" (cutting and pasting) was a part of 

Respondent's technology curriculum. T. 351-352. To the extent that Respondent used 

Faceshopme.com for instructional purposes in teaching technology to students it was 

for a valid educational purpose. The Department has not established that any of the de 

minimis activity observed by Dr. Candia is misconduct for which he can be disciplined. 

Specifications 4 and 5 are dismissed. 

SPECIF/CATION 6: 

During the 2011-2012 school year, Respondent disclosed confidential Department 
information, including, but not limited to, witness statements, on a non-Department 
website, including, but not limited to, protectportelos.org. 

On March 16, 2012, Dr. Candia reported to SCI that Respondent posted his 

witness statement regarding the January 26, 2012 meeting with Ms. Abramowitz on 

protectportelos.org. Dept. Ex. 30. Respondent admitted that he posted the witness 

statements of Dr. Candia and Ms. Abramowitz regarding the January 26, 2012 meeting 

on protectportelos.org with his commentary. T. 2598. Dept. Exs. 12 & 35. The witness 

statements are on Department forms and are used to report incidents that take place 
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within a school. Principal Hill testified that when teachers provide statements, their 

expectation is that they are confidential and that they will be used to investigate an 

allegation. T. 218. Principal Hill relied on the witness statements to investigate the 

allegations that are the subject of Specification i 8. Respondent had been given the 

witness statements on February 7, 2012 when he received his Letter to File for 

engaging in unprofessional conduct. T. 2599. 

Respondent argues that no one told him that the statements were "confidential" 

because they were provided to him by Principal Hill and were part of his personnel file. 

T. 2598-2560, 2599. This is the first of several incidents where Respondent argues he 

was not put on notice that certain conduct was prohibited. Although notice to an 

employee of rules is an element of just cause, the doctrine of constructive notice 

applies. An employer is not expected to create a rule for every situation that may arise 

in the workplace and it is well-settled that there are instances where an employee "knew 

or should have known" not to engage in an action. This is one of them. These witness 

statements are confidential documents and Respondent should have known not to post 

them. He was still teaching at I.S. 49 at the time and so were Dr. Candia and Ms. 

Abramowitz. As a matter of common sense, posting the witness statements of two 

teachers was inflammatory and unprofessional. If witness statements are published, it 

may discourage witnesses from coming forward to report incidents in the school. 

Further, the fact that Respondent spoke to a FOIL records officer, after the fact, 

and that they may be "FOILable" does not alter my conclusion. T. 2599-2600. 

Moreover, Respondent could have defended himself against these allegations without 
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posting the verbatim statements which contained signatures and phone numbers. 

(When Respondent was asked to remove phone numbers, he did so.) T. 2600-2601. 

Respondent also posted his letters of recommendation, "thank yous" and his 

letters of discipline. Although posting his letters of discipline may have shown poor 

judgment, these documents related to his own employment and the Department has not 

established that they are confidential. The Department also takes issue with 

Respondent's posting of the Principal's time cards, emails and other information that he 

obtained through FOIL requests. The Department has also not established that these 

documents are confidential Department information as delineated in this Specification. 

The Department has established that Respondent committed misconduct by 

posting confidential witness statements on his website protectportelos.org. This was 

unprofessional conduct and conduct unbecoming his position. Specification 6 is 

sustained. 

SPECIFICATION 7: 

During the 2011-2012 school year, Respondent used his position as a public servant to 
advance a direct or indirect financial and/or other private interest of his by: 

A. Obtaining confidential Department information, including, but not limited to, 
witness statements not otherwise available to the public. 

B. Disclosing confidential Department information on a non-Department website, 
including, but not limited to, protectportelos.org. 

The evidence established that witness statements, disciplinary letters and letters

of recommendation were provided to Respondent by the Principal and other 

administrators. Other documents, such as the Principal's time cards, were obtained 

through Respondent's Freedom of Information Act (FOIL) requests. There is no 
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evidence that Respondent engaged in any misconduct with respect to obtaining these 

documents. 

Specification 7B alleges that the disclosure of confidential information violated 

the Conflicts of Interest Board Rules ("Board Rules"), the City Charter 2604(b)(2) and/or 

(b)(3) and Chancellor's Regulation C-110 which prohibit conflicts of interest. Dept. Exs. 

2, 5, 6 & 7. These conflict of interest provisions and policies prohibit disclosing 

confidential Department information not otherwise available to the public and are not 

applicable to Respondent's disclosure of the witness statements that are referenced in 

Specification 6. Specification 7 is therefore dismissed. 

SPECIF/CATION 8: 

During the 2011-2012 school year, Respondent inappropriately accessed and/or 
retrieved Department information, including, but not limited to, a Department email 
account and/or email messages of another Department employee. 

On March 28, 2012, Dr. Candia reported an allegation to SCI that Respondent 

had "hacked" into Dreyfus49 and copied his personal emails to the Principal concerning 

school matters. Dept. Ex. 30. Respondent admitted that in March 2012 he went into 

the Dreyfus49.com website to view Dr. Candia's emails after he had terminated the 

website. T. 2603. He testified that he knew something strange was going on and he 

wished he could be a "fly on the wall": 

Q. In the two weeks it had been closed, had you been given any 
directive to turn over all the rights or all documents or anything
associated with that site?

A. Nothing, nothing. And I typed in Portelos in the search. I was like I
want to see every time he mentioned my name. I'm going to find 
out what was going on or other than trying to find out, at least get 
some answers and maybe I could get some sleep. I don't know. I
really don't remember the state of mind. I just remember it was one 
of great confusion and stress. And I saw that A, on February 27, 
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when he'd asked me to resign, he had blind carbon copied the 
administrators and Sean Rotkowitz. I didn't care so much about 
Sean Rotkowitz. 

Q. Was that January 27? 

A. Yes. And I was really taken aback. I was like, oh, my god. I was 
like why is he getting them involved. Then I saw that email where
ousted everyone and I was really taken aback 'cause it was not just
me and him, now he brought 15 other people, innocent people, into
this and I was what do we do now? 

T. 2603, 2606-2607.

Prior to searching Dr. Candia's email, Respondent contacted Google and again 

confirmed that he was the sole owner of the website - "all its data, emails and 

everything." T. 2605. He described it as "David vs. Goliath" because he had no union 

representative to back him up. T. 2613-2615. 

Although Respondent argues that he was the owner of the website, this does not 

excuse his conduct. The fact that his conduct was "not illegal" per his discussions with 

Google does not mean that the Department cannot discipline him for it. This is the first 

of several situations to be addressed in later Specifications where Respondent takes 

the misguided position that if something is not illegal it shields him from discipline. 

Respondent testified that he believed that the Department's Internet Acceptable 

Use Policy (IAUP) applied only to Department of Education websites and not to the 

school's website. T. 2604; Resp. Ex. 19, Dept. Ex.4 (IAUP revised July 2012). In 

correspondence with DOE's Technical Department, the DOE official stated that the 

IAUP applied when Department resources were used, such as Department computers. 

Resp. Ex. 18. When Respondent searched these emails, he was at home. However, 

53 



during the three years that the school's Dreyfus website was operational, students and 

staff were using Department resources for emails, instruction and other purposes. 

Respondent also argues that the IAUP puts users on notice that they are not 

entitled to privacy. Even though the IAUP states that administrators may have access 

to employee emails, once the Dreyfus system was terminated pursuant to the 

Principal's directive, Respondent was no longer an administrator of the website. 

Moreover, even as an administrator, he was not supposed to read other people's emails 

and there is no indication that he felt he was entitled to do so. The IAUP also prohibits 

"unauthorized users" and "modifying passwords belonging to other users, or attempting 

to login through another person's account." Resp. Ex. 19. Although Respondent 

testified that he routinely reset passwords for students, resetting the password of Dr. 

Candia to search his email was not done at Dr. Candia's request but on Respondent's 

own initiative. 19

Finally, on March 19, 2012, just prior to terminating the Dreyfus website, 

Respondent emailed teachers to inform them that he would safeguard their privacy. 

Dept. Ex. 14. Teachers who had used the Dreyfus system for years had no reason to 

believe that their emails would become public. To view the emails of a fellow employee 

effectively undermines the confidence of users of a school website. 

Even though Respondent was the legal owner of the contents of the site, it 

showed poor judgment to search Dr. Candia's email account. The fact that his search 

yielded information that was relevant for his defense does not excuse the conduct--the 

19 Respondent also argued that he did not reset the password on a "Department" email account because 
he was the legal owner of Dreyfus. T. 2613-2614. For the reasons stated here and in connection with 
Specification 28, I find this to be a distinction that ignores the purpose and function of the Dreyfus49 
website. 

54 



end does not justify the means. Moreover, Respondent demonstrated that he knew his 

conduct was inappropriate because he developed a ruse to explain to other teachers 

how he had obtained the Candia email.20 T. 2607-2608. Accessing and retrieving the 

email of another teacher was inappropriate, unprofessional and conduct unbecoming 

his position. Specification 8 is sustained. 

SPECIF/CATION 9: 

During the 2011-2012 school year, Respondent inappropriately accessed a Department 
email account and/or email messages of another Department employee. 

Respondent admitted this allegation. T. 2612. He testified that, with the 

exception of the Candia email referenced in Specification 8, he built a "moat" around the 

Dreyfus site after it was terminated and did not touch it. T. 2607. However, in May or 

June of 2012, after he had initiated a First Amendment lawsuit against the Department, 

he and his attorney had discussions about emails of Principal Hill and whether they 

were accessible under FOIL. He admitted that he accessed Principal Hill's Dreyfus 

email account and searched for Portelos. T. 2612. Respondent noted that the emails 

were available through discovery in his federal lawsuit. However, the fact that he might 

have been able to obtain them through other means does not absolve him of 

misconduct in mining them off the Dreyfus website. 

Other evidence established that Respondent accessed some of the Principal's 

emails in March 2012 prior to his filing of the lawsuit. On March 29, 2012, the Principal 

contacted SCI with the allegation that "Portelos read, printed out and distributed Hill's 

private emails." Dept. Ex. 30. She also stated that despite her directive to shut down 

20 As a Union Delegate, Respondent decided it was important to let the named teachers know what their 
Chapter Leader had done. T. 2607-2610. 
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the website Respondent "only changed the accessibility to the site so that only Portelos 

could manipulate the site's contents." Dept. Ex. 30; See also Dept Ex. 14. 

The Principal testified that Respondent's posting of her emails adversely 

impacted her and the school. T. 143-144. For the reasons also discussed in 

connection with Specification 8 (and Specification 28, infra), Respondent's conduct was 

inappropriate, unprofessional and conduct unbecoming his position. Specification 9 is 

sustained. 

SPECIFICATION 10: 

During the 2011-2012 school year, Respondent inappropriately reset the password for a 
Department email account and/or the email account of another Department employee. 

As previously discussed in connection with Specification 8, Respondent 

accessed Dr. Candia's Dreyfus email account by resetting the password. I find that the 

conduct alleged in Specification i O is merged or subsumed within that Specification. I 

therefore find no additional misconduct alleged in this Specification. Specification 10 is 

dismissed. 

SPECIF/CATION 11: 

During the 2011-2012 school year, Respondent used or attempted to use his position as 
a public servant to obtain a financial gain, contract, license, privilege, and/or other 
private and/or personal advantage, direct or indirect, for himself when he inappropriately 
accessed and/or retrieved Department information, including, but not limited to, a 
Department email account and/or email messages of another Department employee. 

SPECIFICATION 12: 

During the 2011-2012 school year, Respondent used or attempted to use his position as 
a public servant to obtain a financial gain, contract, license, privilege, and/or other 
private and/or personal advantage, direct or indirect, for himself when he inappropriately 
accessed a Department email account and/or email messages of another Department 
employee. 
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Specifications 11 and 12 are related and will be discussed together. Both 

Specifications rely on the conduct sustained in Specifications 8 and 9. I do not find that 

Respondent's conduct is a violation of the City Charter, Board Rules or Chancellor's 

Regulation 11 O regarding conflicts of interest. Dept. Exs. 2, 5, 6 & 7. Specifications 11 

and 12 are dismissed. 

SPECIFICATION 13: 

During the 2011-2012 school year, Respondent used or attempted to use his position as 
a public servant to obtain a financial gain, contract, license, privilege, and/or other 
private and/or personal advantage, direct or indirect, for himself when he inappropriately 
reset the password for a Department email account and/or the email account of another 
Department employee. 

Specification 10 has been dismissed. Because it is the predicate for this 

Specification, Specification 13 is also dismissed. 

SPECIF/CATION 14: 

During the 2011-2012 school year, Respondent inappropriately manipulated and/or 
caused Department computer(s) at I.S. 49 to direct the user to a non-Department 
website, including, but not limited to, Protectportelos.org. 

These charges relate to an incident that occurred shortly after Respondent was 

removed from I.S. 49 and a substitute teacher, Mr. lgbayo, was assigned to cover his 

class. On May 4, 2012, Mr. lgbayo became concerned when he saw a pop-up on one 

of the student's computer screens that said "Mr. Portelos' class is fun." He also 

reported that the computers did not have a direct Internet Explorer connection and were 

forced to go through "MrPortelos" desktop icon to log onto the internet. He also testified 

that Mr. Portelos' STEM site appeared to be different. T. 556-558. Mr. lgbayo testified 

as follows: 

Q. And the link you had to go through, did that link to any other
websites?
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A. It was a general - I believe it was something similar to like a
homepage that he constructed, or teacher's page, or something to 
follow-up with students about their homework, going over the 
lesson and, you know, things of that sort .... And then later, the site
had been updated. The color was changed and then periodically
there was another site that actually linked up and that I saw while
trying to go to the internet.

Q. And what was that other site you were talking about?

A. The first site was the homework site. The second site was a site
that was constructed in regards to Mr. Portelos having grievances
with the Principal and various parts of the educational system.

T. 555-557.

Mr. lgbayo testified that the second site to which he referred in his testimony was 

protectportelos.org. T. 557. Mr. lgbayo summoned Assistant Principal Martino who 

was in a meeting with Network Achievement Coach Sharon Mahabir and Principal Hill. 

The Principal asked them to go to the computer lab. Assistant Principal Martino testified 

as follows: 

A. ... We were just checking all the computers and, you know, trying
to figure out how this popped up. So as we were looking to see 
how students, you know, would log in to go onto the internet,
instead of internet explorer, there was a web page set up by Mr. 
Portelos. So I'm assuming that's how they always got onto the 
internet. So I guess they can go on to the assignments, whatever
else, to the different things they could click on. So when we went to 
click on, I remember it was a box to the right, it was - we were
directed to the Protectportelos.com or whatever it was, so it 
directed us to that site.

T. 795, 958-960.

Assistant Principal Martino testified that the group decided that every computer in 

the room had to be re-imaged. A DOE technician was dispatched to perform this task 

and the classroom was not used for a few weeks until this was accomplished. T. 785-
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786. Principal Hill asked Mr. lgbayo to prepare a written statement which he did the

following day. Dept. Ex. 22. This incident became one of great concern within the 

administration who feared that Respondent was able to access and manipulate 

Department computers from an offsite location. 

On approximately May 15, 2012, Principal Hill reported this incident to SCI. 

Dept. Ex. 30. Her notes confirmed that the computers were re-imaged with the 

exception of one computer in case an investigation needed evidence. Dept. Ex. 17. 

Principal Hill told SCI Investigators that after Respondent was reassigned in April 2012, 

she had the locks to the computer room changed to deny Respondent access to the 

computers and the server. Dept. Ex. 32. 

Respondent testified that well before his removal from I.S. 49, he had created a 

website for his students "MrPortelos.com." This website contained all his lessons and 

other instructional materials for his students: 

A. So the reason that Mr. Portelos icon showed up on the computer
was cause it sent it to explorer. They might remember when 
they're home to watch, because they could watch those videos at 
home, MrPortelos.com, and if I put any other site for it to come up 
like MSN, they'll start looking, oh, look at the news, Justin Bieber is 
dating who or whatever. So, Mr. Portelos is the icon -
MrPortelos.com is the website to go to. Even after I was removed, I
guess that's how they left it. 

Q. Did you ever direct any Department computer to somehow take
people to protectportelos.org?

A. No. 

T. 2617-2618.

Respondent further testified that he had no ability to access his classroom or 

other DOE computers after he was removed from I.S. 49. T. 2618, 2708-2713. This 
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testimony was also corroborated by the Department's technician who re-imaged the 

computers and told SCI Investigators that "Portelos could not access the I.S. 49 

computer system from a remote location." Dept. Ex. 32. The image taken of Mr. 

Portelos' computer by SCI Investigators shows an icon with the text MrPortelos... Dept. 

Ex. 31. Another image shows Mr. Portelos' STEM site menu (with depiction of the 

videos referenced in his testimony above) and learning objectives. 

The evidence established that Respondent had created the MrPortelos.com 

website for the use of his students. Although he testified that at a later time he 

forwarded visitors to MrPortelos.com to protectportelos.org, this action was 

accomplished without any manipulation or access to Department computers. (See 

Specification 31 ). Alternatively, the Department argues that directing users to his 

website (without manipulating or causing the Department computers) would establish 

this Specification. T. 3510. However, the Specification alleges that he manipulated or 

caused the computers to direct users to protectportelos which Respondent did not do. 

The specific conduct alleged in the charge cannot simply be ignored because the 

evidence did not conform to the Specification. The Department has not established that 

in the 2011-2012 school year, Respondent inappropriately manipulated and/or caused 

Department computers at I.S. 49 to direct the user to protectportelos.org. Specification 

14 is dismissed. 

SPECIF/CATION 15: 

During the 2011-2012 school year, Respondent used or attempted to use his position as 
a public servant to obtain a financial gain, contract, license, privilege, and/or other 
private and/or personal advantage, direct or indirect, for himself by inappropriately 
manipulating and/or causing Department computer(s) at I.S. 49 to direct the user to a 
non-Department website, including, but not limited to, protectportelos.org. 
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Specification i 4 has been dismissed. Because it is the predicate for the 

allegations in this Specification, Specification 15 is dismissed. 

SPECIFICATION 16: 

On or about February 9, 2012, Respondent remained inside I.S. 49 until approximately 
5:57 P.M., in violation of Principal Linda Hill's directive requiring that all staff personnel 
vacate school premises by 5:30 P.M. 

Principal Hill testified that she had issued a directive to staff to advise her, in 

advance by email, if they would be remaining in the building after 5:30 p.m. 

Respondent testified that he was aware of the directive. However, on February 9, 2012, 

he testified that he lost track of the time and was in the building until approximately 5:47 

p.m. Before leaving he knocked on the Principal's door but she refused to open it and 

speak with him and said "out now, get out, no." T. 2561-2564. 

Principal Hill testified that she did not open the door because she was startled 

and felt threatened. She also confirmed that when Respondent asked to speak to her 

she told him "no" and asked him to leave. When asked if she would have refused to 

speak with a teacher other than Mr. Portelos she was evasive. T. 76-78, 289-292. 

On February 17, 2012, Principal Hill issued Respondent a Letter to File for 

insubordination regarding his failure to follow this directive. Dept. Ex. 13. This one time 

oversight, under the circumstances described above where she refused to speak to him, 

was not insubordinate or conduct for which he can be disciplined. Specification 16 is 

therefore dismissed. 

SPEC/FICA TION 17: 

On or about February 9, 2012, Respondent failed to leave I.S 49 through the main lobby 
exit after official school hours as directed by Principal Linda Hill. 
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This charge is related to Specification 16. The Principal's directive to teachers 

regarding staying after hours also included instructions to exit through the main doors of 

the lobby. Principal Hill testified that after Respondent left the building she reviewed the 

hallway video to see which door he exited through. T. 78. The video showed that 

Respondent did not leave through the main doors as he should have in her after hours 

instructions to staff. 

Respondent testified that he did not recall which door he exited through but that 

he was very flustered after the Principal refused to speak with him. After she told him to 

leave, he testified that he would have headed for the nearest exit. T. 2618. He also 

testified that he had observed other teachers leaving through other doors after hours 

who were not disciplined. 

I do not find that Respondent's exit, on one occasion through the wrong door, 

constitutes misconduct for which he can be disciplined. This Specification falls within 

the realm of picayune and innocuous conduct and it is therefore dismissed. 

SPECIFICATION 18: 

On or about January 26, 2012, during a meeting with Susanne Abramowitz and UFT 
Chapter Representative Dr. Richard Candia, Respondent engaged in unprofessional 
and/or inappropriate conduct, in that Respondent: 

A. Referred to Ms. Abramowitz, in sum and substance as, a fuck. 

B. Raised his voice. 

C. Waived and/or flailed his arms in Ms. Abramowitz's face. 

D. Pointed his finger at Ms. Abramowitz. 

E. Caused papers to fall to the ground. 

F. Stormed out of the office. 
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These charges relate to conduct at the meeting on January 26, 2012 between 

UFT Chapter Leader, Dr. Candia, Ms. Abramowitz and Respondent who were also 

members of the Union Consultation Committee. The Committee meets periodically with 

the Principal to raise issues of concern to its members. Respondent had asked Dr. 

Candia to mediate the disagreements he was having with Ms. Abramowitz. T. 1347, 

2427-2438; Dept. Ex. 34A. Dr. Candia also testified that he did not want to have 

dissension on his consultation committee. T. 1348. 

Respondent testified that the meeting began cordially but became very heated as 

he and Ms. Abramowitz began to argue. Respondent admitted that at one point he was 

yelling but stated they were both doing so. T. 2819. Respondent admitted waving his 

arms as he uses his hands when talking. (This tendency of Respondent was also 

observed by the Hearing Officer as he testified during multiple days of the hearing). He 

also admitted pointing at Ms. Abramowitz with his finger. T. 2819-2820. Ms. 

Abramowitz testified that he waved his arms in front of her face but Respondent testified 

he was seated across the table from her. 

Respondent testified that Ms. Abramowitz called him "f-ing nasty" and told him 

that he was "full of shit" and at some point stated that he was a "fucking idiot". T. 2624. 

Respondent denied calling her a "fuck" but volunteered that after she told him he was 

full of shit, he replied in kind. T. 2620, 2820. 

Ms. Abramowitz admitted that she called Respondent "a fucking idiot."21 She 

also admitted that they were both yelling. Ms. Abramowitz demonstrated how 

Responded flailed his arms at her. She testified that she did not know how the papers 

21 In a deposition in another matter, Ms. Abramowitz listened to a tape recording of her voice during this 
incident. T. 1180. 
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fell on the floor. T. 1188-1190. Respondent testified that as he left the meeting, he 

misjudged the table and dropped the papers he was holding. T. 2451. 

Respondent admitted that he walked out or "stormed" out of the meeting to go 

into an adjoining classroom to speak with the participants of another meeting that is the 

subject of Specification 19. Ms. Abramowitz testified that she was shaken up after the 

meeting; however, she also admitted that Respondent was "quite upset" as well. T. 

1155-1156, 1232. 

Immediately following the incident, Ms. Abramowitz testified that Dr. Candia told 

her that she "needed to go into the office." Dr. Candia proceeded to give his account of 

what had happened to Principal Hill and told Ms. Abramowitz that she should write a 

statement. T. 1192. She testified that she decided to provide a witness statement 

about the incident the following day after discussing what had transpired with her 

husband. Dept. Ex. 12. However, Ms. Abramowitz omitted any reference to her 

profanity in her statement and focused only on what Respondent said to her. 

Dr. Candia also provided a witness statement regarding the meeting. Dept. Ex. 

12. Dr. Candia testified that Respondent called Ms. Abramowitz a "fuck." T. 1280. He 

further testified that "[t]empers flared between both parties. Mr. Portelos got very loud. 

Ms. Abramowitz started to argue back with him." T. 1280. However, he had no 

recollection of Ms. Abramowitz using profanity toward Respondent. T. 1342. Dr. Candia 

testified he did not remember because "they were both yelling at the same time." T. 

1343. 

The Department contends that the statements made by Ms. Abramowitz and Dr. 

Candia with respect to Specifications 18 and 19 were consistent. Further, the 
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Department notes that Respondent did not inform Principal Hill at his disciplinary 

conference that Ms. Abramowitz was the first one to use profanity toward him. 

Moreover, the Department submits that Respondent did not present his tape recording 

of the incident to Principal Hill or at this proceeding. 

On the other hand, Respondent contends that Dr. Candia and Ms. Abramowitz 

made false statements about his conduct and omitted any reference to Ms. Abramowitz' 

provocation and/or profanity. Respondent also submits that this meeting involved three 

members of the Union Consultation Committee and the form or content of their 

disagreements concerned union affairs and should not be subject to discipline. 

It was apparent that Ms. Abramowitz was genuinely upset by Respondent's 

conduct during this meeting. Respondent admitted that he became angry, upset and 

that he yelled. Ms. Abramowitz admitted that she yelled that she unleashed the "fucking 

idiot" comment to Respondent. Yet, it is very troubling that she left this important detail 

out of her written statement to the Principal concerning the incident and only described 

Respondent's conduct. Likewise, Dr. Candia also failed to mention Ms. Abramowitz' 

use of profanity in his statement. 

The written statements of Dr. Candia and Ms. Abramowitz were self-serving and 

inaccurate as they told only one side of the story leaving the Principal with the wrong 

impression that Respondent was entirely at fault. Principal Hill relied on their 

statements in issuing a Letter to File to Respondent. She had not heard any suggestion 

that Ms. Abramowitz had used profanity toward Respondent until the hearing. T. 300. 

Respondent testified he did not bring it up at his disciplinary conference because it was 

a meeting between union members and to do so would be "childish." T. 2632-2634. 
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The discrepancies between the written statements and the testimony by Dr. 

Candia and Ms. Abramowitz regarding this incident cannot be reconciled. Their 

testimony that they did not remember Ms. Abramowitz' profanity toward Respondent 

when they wrote statements the next day was implausible. T. 1211-1212, 1334. This is 

especially so when their memories at that time should have been more accurate than 

nearly two years later at the hearing. 

It is also relevant that these statements were written right after the January 27, 

2012 union meeting in which Dr. Candia felt betrayed by Respondent and was angry 

with him. Dr. Candia admitted that he overreached in his witness statement when he 

accused Respondent of "erratic, unpredictable, and unprofessional behavior over a 

period of weeks." He failed to identify anything other "bickering" that was going on 

between the two that was unprofessional. T. 1340-1341, 1350-1351. 

Respondent's testimony denying that he called Ms. Abramowitz a "fuck" is 

credited. Respondent also made admissions against interest (volunteering that he 

responded to Ms. Abramowitz that she was "full of shit" when there was no such 

allegation). T. 2624-2625. Further, Respondent admitted that he yelled during part of 

the meeting, pointed his finger, waved his arms and hands, caused papers to fall to the 

ground and stormed out of the meeting. Nonetheless, raised voices, waving arms and 

hands, pointing a finger and dropping papers on the floor is not misconduct under these 

circumstances. Nor do I find that he can be disciplined for "storming" out of a meeting 

that he initiated. All three participants were members of the Union Consultation 

Committee who were having a heated argument. This is a far cry from a situation 
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where an argument between colleagues resulted in physical violence.22 Specification 

18 is dismissed. 

SPECIFICATION 19: 

On or about January 26, 2012, Respondent entered an ongoing meeting without 
permission or authority and engaged in unprofessional and/or inappropriate conduct, in 
that Respondent: 

A. Disrupted the meeting. 

8. Attempted to take control of the meeting. 

C. Addressed the attendees and demanded to know if Ms. Abramowitz had 
polled them about school academies. 

Dr. Candia's written statement about the argument in Specification 18 also 

referenced the allegations in this Specification. Dept. Ex. 12. Specifically, he stated 

that Respondent entered the room next door and "began yelling at the group of 

teachers" and "demanded to know whether Susanne polled them on the issue of 

dissolving academies." Dept. Ex. 11. Both Ms. Abramowitz and Dr. Candia testified 

that Respondent ran into the meeting next door and that Respondent was yelling. T. 

1281. 

Respondent testified that when he entered the meeting, he excused himself and 

explained that there was something he was trying to straighten out. He told them that 

Ms. Abramowitz had just denied polling teachers about the academies issue. He 

described his demeanor as "flustered but polite." T. 2822. 

Respondent estimated that he was in the other classroom for approximately 40 

seconds when Ms. Abramowitz and Dr. Candia entered the classroom. Respondent 

admitted that he interrupted or disrupted this meeting but testified that Ms. Abramowitz 

22 The Department cited several 3020-a decisions where arguments between teachers escalated into 
physical altercations. 
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partook in whatever disruption took place. T. 2625-2628, 3357-3358. This occurred 

minutes before the homeroom bell rang at 8:00 a.m. 

Ms. Abramowitz acknowledged that she entered the classroom and engaged in 

discussion with the participants. She also testified that she had been asked by 

Assistant Principal Diacomanolis to find out if Respondent had been polling teachers 

about the academy issue. T. 1194. Ms. Abramowitz received no discipline for 

disrupting this meeting. 

Ms. Wolfson, who was a participant in this meeting, testified that Respondent 

came into the meeting and that they (Respondent and Ms. Abramowitz) were both 

angry. According to Ms. Wolfson, Respondent asked, in a loud voice, whether "she," 

Ms. Abramowitz, had polled them about school academies. Ms. Wolfson testified that 

the meeting was almost over because classes were about to begin. T. 1003. 

Respondent admitted, on cross-examination, that he interrupted and/or disrupted 

the meeting and could have waited until another time when these teachers were 

available to speak with them. T. 2823. Even though Respondent should have 

exercised more self-control, I do not find that his conduct in asking about the polling or 

disrupting the meeting amounts to conduct for which he can be disciplined. This was a 

small meeting of teachers which was about to end as it was nearing homeroom time. 

There was also no evidence that he attempted to take control of the meeting. It is 

doubtful this would have become a matter of discipline but for the issues that have been 

discussed in Specification 18. Neither Ms. Wolfson, nor any other participants in the 

meeting, reported that Respondent acted unprofessionally. Specification 19 is 

dismissed. 
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SPEC/FICA TION 20: 

On or about January 28, 2012, Respondent, without consulting, notifying, and/or 
seeking authorization from Principal Hill or the I.S. 49 administration, sent a mass email 
to numerous staff members at I.S 49 using the school's Dreyfus email account system, 
in violation of Principal Linda Hill's previous directive indicating that mass emails were 
not to be sent to staff members without her approval. 

It was not disputed that in the fall of 2011 the Principal had issued a directive to 

Respondent that prohibited sending mass emails to staff using the Dreyfus email 

account system without prior approval. The directive was issued after Respondent had 

sent an email to the staff on November 4, 2011 reminding staff who had technological 

issues not to call about them during class time but to report them on the Dreyfus 

website. Dept. Ex. 54. 

As discussed previously, when Respondent replied to Dr. Candia's request for 

him to resign as Union Delegate on January 27, 2012, he copied 

UFT.members@Dreyfus.49.com. Dept. Ex. 34A. On January 28, 2012, Respondent 

learned that his administrator rights and email account on the Dreyfus website had been 

suspended. On Sunday, January 29, 2012, Respondent sent Principal Hill an email 

stating that he believed that the contract prohibited her from preventing union members 

from communicating. Resp. Ex. 5. That afternoon Principal Hill replied that 

Respondent had deliberately disobeyed her directive not to send mass emails and that 

she had suspended his Dreyfus email account. Resp. Ex. 5. A Letter to File was 

issued to Respondent on February 7, 2012 stating that Respondent engaged in 

unprofessional conduct by sending a mass email on the Dreyfus email system without 

prior approval. Dept. Ex. 10. 
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Respondent testified that he copied an existing group list of UFT members and 

that his email was not sent to the entire staff (i.e., custodians, safety personnel, 

administrators). He stated further that he did not believe that her directive applied to an 

email to the UFT group. T. 2539-2541. 

Principal Hill testified that Respondent's email went to a non-UFT member--a 

teacher who had retired and who she assumed was no longer a UFT member. Principal 

Hill also testified that she assumed that Respondent had created the UFT group list and 

said he did so "without her authority." T. 262. In any event, Ms. Hill acknowledged that 

the substance of Respondent's email response to Dr. Candia pertained to union 

business. T. 263-264. 

The Department has not established that Respondent violated the Principal's 

directive against sending a mass email. The email cc: line shows that it was sent to a 

group list of UFT members and not to the entire staff. Dept. Ex. 34A. The fact that the 

UFT list had not been updated and contained the name of a retired teacher does not 

render it an email to the entire staff. Dr. Candia had created and used the group UFT 

list in the past to communicate with union members and there were no repercussions. 

T. 1425-1426, 2557-2558.

Moreover, this email dealt exclusively with internal union affairs-the request of 

the Chapter Leader for the Union Delegate to resign (an elected position) as well as 

notification to Respondent that he was being removed from the Union's Consultation 

Committee (an appointed position). To discipline a union representative for sending an 

internal union communication to members would have a chilling effect on union affairs. 

Specification 20 is dismissed. 
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SPECIFICATION 21: 

On or about December 3, 2012, Respondent called the teacher's lounge at I.S. 49 and 
informed a staff member, in sum and substance, that he had a camera in the lounge 
and was taping the staff. 

This incident occurred after Respondent's removal from I.S. 49. Ms. Buonviaggio 

testified that she was in the teacher's lounge and that Mr. Portelos phoned to ask about 

whether an item had been posted on the bulletin board. When she picked up the phone 

he identified himself as "Frankie." She testified that he told her that he could see the 

staff because had a video camera in the lounge. T. 1075. She testified that she was 

"bugging out because he was out of the building, and like I was hearing all these crazy 

things that he was doing and whatever or not doing ... " According to Ms. Buonviaggio, 

another teacher, Ms. Vines-Monohan was also nervous and informed Principal Hill 

about the conversation. Thereafter, Ms. Buonviaggio wrote a statement concerning the 

incident. T. 1077-1078. 

Ms. Vines-Monohan testified that Ms. Buonviaggio told her that Respondent had 

asked who was in the lounge. When Ms. Buonviaggio replied "I can't tell you that," she 

told Ms. Vines-Monohan that Respondent said that he knew who was down there 

because he had a video camera in the teacher's lounge. T. 1486. Ms. Vines-Monohan 

testified that she asked the school secretary if someone could call the phone from 

outside of the school because she was under the impression that calls came in on an 

inside line. 

Another teacher, Ms. Campbell, was also present in the teacher's lounge when 

Respondent called. Ms. Campbell testified that Respondent could be sarcastic and 

would say something in a serious tone that was meant in jest. T. 1788-1789. At the 
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time she thought his comment "was a good joke." T. 1788. Neither Ms. Vines-Monohan 

nor Ms. Campbell had any adverse reaction to Respondent's attempt at humor. They 

also confirmed that Ms. Buonviaggio appeared to be upset after speaking with 

Respondent. Obviously, only she could hear his tone of voice and the actual substance 

of his statement. 

Respondent testified that when he called the teacher's lounge and Ms. 

Buonviaggio recognized his voice asking "is this Frankie?," he responded yes, and said 

something about being able to see people there because of the cameras as a "stupid 

joke." After his comment, she told him that she had to go and hung up. Respondent 

testified he thought nothing more about it until he received the charges in this matter. T. 

2630-2631. 

An investigation conducted by the administration confirmed that there was no 

camera in the teacher's lounge. T. 307. That Ms. Buonviaggio took Respondent 

literally, I do not doubt. It bears noting that this incident occurred over six months after 

Respondent had been reassigned from I.S. 49. At this point, it was apparent that there 

were concerns, on the part of the administration and others, that Respondent was 

manipulating school computers and accessing the school's telephone recording. (See 

Specifications 14, 30 & 31 ). It was also clear throughout the course of the hearing that 

Respondent's technological prowess, while considerable, had become grossly 

exaggerated. This Specification involves picayune, innocuous conduct that cannot be 

subject to discipline. Specification 21 is dismissed. 
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SPECIF/CATION 22: 

During the 2011-2012 school year, Respondent, while committing one, some, or all the 
activity in Specification 21, caused staff members at I.S. 49 to feel nervous and/or 
uncomfortable. 

Under the circumstances discussed in Specification 21, there is no basis on 

which to find that making another staff member feel nervous or uncomfortable can result 

in discipline. Specification 22 is dismissed. 

SPECIF/CATION 23: 

On or about January 25, 2012,23 Respondent, without consulting, notifying, and/or 
seeking authorization from Principal Hill or the I.S. 49 administration: 

A. Accessed the school website, www.Dreyfus49.com. through an alternative 
access point that he created when he developed the site. 

B. Reinstated his administrative privileges on the www.Dreyfus49.com website after 
they had been revoked. 

Respondent was an authorized administrator of the Dreyfus49 site. Respondent

testified that on or about this date he was unable to change a student's password on the 

Dreyfus system. He saw that his administrator privileges had been revoked. When 

Respondent contacted Google, he learned that Mr. Rossicone, the other technology 

teacher, had rescinded his privileges. T. 2578-2580, 2909-2912. Respondent testified 

that this confused him and he contacted former I.S. 49 technology teacher Mr. Valia. 

At the time the system was set up a backdoor account called "BMAC" had been 

created. After speaking with Mr. Valia, Respondent used the BMAC account to restore 

his administrator privileges. T. 2222-2223, 2788, 2904. This was also confirmed by 

SCl's interview of Respondent and documentation from the Dreyfus activity log. T. 849-

23 The activity log shows that these actions occurred on January 26, 2012. Dept. Ex. 31; T. 3524. 
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850; Dept. Ex. 31. The reason why he was unable to gain administrative access on this 

date was not apparent on the record. 

In later testimony, Respondent testified that Mr. Valia used BMAC to help him 

reinstate his administrator privileges. T. 2904. 24 Respondent's testimony was 

contradictory on this point but the evidence established that Respondent was able to 

restore his administrator privileges on January 26, 2012. T. 2899-2906. 

At this time, Respondent was an authorized administrator of the Dreyfus49 

website. He had been not been informed by any administrator that his privileges had 

been revoked. There is also no evidence that Principal Hill (or any other administrator) 

ever spoke to him about the revocation of his administrator privileges or his actions to 

reinstate them. There is no basis to conclude that Respondent did anything 

inappropriate to restore his privileges as an administrator of the site in order to reset the 

student's password. Accordingly, Specification 23 is dismissed. 

SPEC/FICA TION 24: 

On or about January 28, 2012, Respondent, without consulting, notifying, and/or 
seeking authorization from Principal Hill or the I.S. 49 administration: 

A. Accessed the school website, www.Drevfus49.com. through an alternative 
access point that he created when he developed the site. 

B. Reinstated his administrative privileges on the www.Drevfus49.com website after 
they had been revoked. 

On January 28, 2012, Respondent found that he was unable to access his 

Dreyfus email account and that his administrator privileges had been revoked again. 

24 Respondent referenced the IP addresses that appear on Exhibit 31. In addition, when Principal Hill 
was interviewed by SCI, she informed them that Mr. Valia told her he had assisted Respondent in 
restoring his administrator privileges. Dept. Ex. 30. 
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Respondent admitted that he accessed the Dreyfus system and reinstated his gmail 

account and administrator privileges by using the BMAC account. T. 2633-2634, 2787. 

Respondent testified that this occurred right before he was due to go to his 

school administration class on Saturday morning and that he took the action to protect 

against any possible security breach of the system. T. 2990-2991. It was also the day 

after the union meeting and exchange of emails with Dr. Candia about resigning his 

Union Delegate position. Principal Hill testified that she suspended Respondent's email 

account and administrator privileges after Dr. Candia complained to her that 

Respondent had sent his email asking Respondent to resign as Union Delegate to 

union members. However, she did not inform Respondent that she was taking this 

action. Given recent events, it was not unreasonable for Respondent to restore his 

gmail account and/or administrator privileges. He testified that progress reports were 

due and that he needed to access the Dreyfus site in order to submit them. Resp. Ex. 

16. Respondent's conduct cannot be subject to discipline when he was never advised

why his Dreyfus email account and administrator privileges had been suspended by the 

Principal. Specification 24 is dismissed. 

SPECIFICATION 25: 

On or about January 28, 2012, Respondent, without consulting, notifying, and/or 
seeking authorization from Principal Hill or the I.S 49 administration, accessed the 
school website, www.Drevfus49.com, as a site administrator and manipulated the 
settings to revoke the administrative rights and/or privileges of all individuals previously 
granted such administrative access. 

Shortly after Respondent accessed the system to restore his Dreyfus email 

account and his administrator rights as described in Specification 24, he then 

suspended the rights of all other administrators including the Principal. T. 2548-2549, 
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2634. (The other administrators were technology teachers). Respondent testified that 

he feared that there had been a breach of security on the Dreyfus site. T. 2684. 

Respondent testified that he "took it upon [himself] to make believe - to make sure I 

was, so to speak, the only one with the key until we could figure things out." He testified 

that all individuals maintained their access to Dreyfus but that by rescinding their 

administrator privileges he ensured that the system was secure. T. 2547-2548. 

Respondent also testified he revoked the administrator rights of others to ensure that no 

one could do "this" (deny him access and administrator privileges) again. The 

Principal's administrator privileges were restored by the next day, Sunday January 29, 

2012, by someone other than Respondent. T. 2996; Dept. Ex. 31. Principal Hill 

testified that she was shocked that Respondent had revoked her administrator 

privileges. T. 62. 

Respondent's testimony about his fears that there had been a security breach 

testimony disassembled as he testified further about the chain of events. T. 2986-2913. 

Although he initially stated that he built a firewall around the system because of a 

possible security issue, he later testified he thought that revocation of his administrator 

rights could have been a form of discipline imposed by Dr. Candia because he saw 

there was email activity between Dr. Candia and Principal Hill over the weekend. T. 

2543-2547, 2914-2922. He further testified he did not want to disturb the Principal at 

6:30 a.m. on a Saturday. Nonetheless, he could have easily contacted the Principal 

later in the morning to let her know of his concerns before he unilaterally rescinded her 

and the other teachers' administrator privileges. 
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Respondent also admitted in his cross-examination that control of the Dreyfus 

website had become a "power struggle". T. 2907. His vacillating testimony does not 

adequately explain or justify his unilateral action to rescind the rights of all other 

administrators, including the Principal. This action by Respondent to rescind other 

personnel's administrator privileges was outside his authority as an employee-even 

one who had been granted administrator rights. This action was the start of when 

Respondent began to leverage his ownership rights of the Dreyfus website against the 

Principal. Respondent's conduct to revoke administrator privileges of the Principal and 

others without consulting or notifying Principal Hill was inappropriate and conduct for 

which he can be disciplined. Specification 25 is sustained. 

SPECIF/CATION 26: 

On or about January 28, 2012, Respondent, without consulting, notifying, or seeking 
approval from Principal Hill or the I.S. 49 administration, manipulated the school 
website, www.Drevfus49.com, by creating an alternative access point into the system 
that enabled him to maintain administrative access to the site in the event that the 
alternative access point, as mentioned in Specifications 23 and 24, was disabled. 

Respondent's testimony with respect to this Specification was also vacillating. 

Respondent denied creating the alternative access point. T. 2636. However, 

Respondent told SCI that he asked Mr. Valia to create "RN1213@Dreyfus.com" as an 

alternate access point in case the BMAC account was shut down. Dept. Ex. 29; T. 849-

850. According to the Dreyfus activity log, this action was taken on Sunday, January

29, 2012 shortly after midnight. Dept. Ex. 31. This occurred before Principal Hill 

advised Respondent in an email at 12:45 p.m. that afternoon that she had revoked his 

administrator privileges as well as his access to his Dreyfus email because he had sent 

the "mass email" to staff. Resp. Ex. 5. 
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The activity log established that "guidance" revoked the administrator privileges 

for RN1213@Dreyfus.com later on Sunday, January 29, 2012. Dept. Ex. 31. Under the 

circumstances where Respondent had not been told by any supervisor that his 

administrator privileges had been revoked, I find that the creation of an alternative 

access point, in and of itself, does not rise to the level of conduct for which he can be 

disciplined. Specification 26 is dismissed. 

SPECIF/CATION 27: 

By committing one, some, or all of the actions described in Specifications 23 and/or 24 
and/or 25 and/or 26, Respondent used or attempted to use his position as a public 
servant to obtain a financial gain, contract, license, privilege, and/or other private and/or 
personal advantage, direct or indirect, for himself. 

Specifications 23, 24 and 26 have been dismissed. Respondent's conduct 

sustained in Specification 25 is not a violation of the Board Rules, the City Charter or 

Chancellor's Regulation i 10 pertaining to conflicts of interest. 

SPECIF/CATION 28: 

On or about February 2012, Respondent refused to transfer control and/or ownership of 
the school website, www.Orevfus49.com. to Principal Hill, I.S. 49, and/or the 
Department after agreeing to do so at a meeting with Principal Hill and Superintendent 
Erminia Claudio. 

Respondent and Principal Hill testified that ownership of the Dreyfus site was not 

an issue until the events regarding the website previously discussed in Specifications 24 

and 25 occurred. T. 55-57, 255-257, 2586-2587, 2686-2687. Over that weekend, both 

Respondent and Principal Hill were in contact with Google and were reminded that 

Respondent was the legal owner of the domain Dreyfus49.com website since he had 
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paid the initial fee for the domain in 2009 and for the renewals thereafter.25 T. 2585-

2587. 

Respondent agreed to transfer ownership of Dreyfus49.com to the Principal 

during a meeting with Principal Hill and Superintendent Claudio. T. 81-85, 406, 2131, 

3014-3019. On February 16, 2012, Respondent informed the Principal that his 

intellectual property attorney had advised him to hold off on the transfer until he could 

review the legalities of the matter. In his email, he advised the Principal that this was a 

"short term" delay until he could receive the advice of his attorney. He also informed 

her that he was not attempting to hold the site hostage. Dept. Ex. 14. 

After February 16, 2012, Respondent was continuing to research legal ownership 

and privacy issues by speaking to the Department's technology personnel and to 

representatives of Google. Dept. Ex. 14. On March 8, 2012, Respondent sent an email 

to Principal Hill and Superintendent Claudio advising them of concerns. The issues that 

he raised in this email regarded adherence to COPPA, FERPA and the DOE's Internet 

Acceptable Use Policy ("IAUP'') which he had recently downloaded. He suggested that 

the website have a "service down" page temporarily until these issues could be sorted 

out. Neither the Principal nor the Superintendent replied to Respondent's email. Resp. 

Ex. 4. 

On March 12, 2013, Principal Hill issued a letter to Respondent which stated: 

On February 14, 2012, we met with UFT District Representative and 
Superintendent Ermenia Claudio to discuss issues at the school, including 
the Dreyfus49.com website. At that meeting, you agreed to transfer the 

25 In its closing, the Department argued that Respondent had established the website under false 
pretenses. T. 3533-3535. There is no evidentiary support for this argument, nor is this charged conduct. 
T. 515-516. Respondent testified that the fees associated with the site were minimal and that he did not 
seek reimbursement. There was also testimony that Mr. Valia had originally owned 
"welearnandgrowtogether" because he too had established a website on behalf of the school. 
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ownership of Dreyfus49.com to me, as the Principal of the school. On 
February 16, 2012, you sent me an email that stated you needed more 
time in order to relinquish the site. To date, approximately one month 
later, you have not transferred Dreyfus49.com to me. I am now directing 
you to terminate the entire Dreyfus49.com website by the close of the 
school day (2:30 p.m.) on March 13, 2012. 

Dept. Ex. 14. 

Respondent testified that he did not receive the March 12, 2012 letter. T. 3359. 

The Principal issued an identical letter on March 13, 2012 directing him to terminate the 

Dreyfus49.com website by 2:30 p.m. on March 19, 2012. Resp. Ex. 20. Respondent 

terminated the Dreyfus49.com website on March 19, 2012 while he was on jury duty. T. 

3363. 

Respondent, in his testimony, confirmed that the Dreyfus49 website was 

developed for the benefit of the school and not for himself personally: 

Q. . .. You, yourself, didn't even realize or had forgotten that you 
owned this domain name until you talked to Google and was 
reminded of that on January 29, 2012, right?

A. Around January 29. I didn't consider myself an owner of a website.
It was just a great thing that we were all using. Ownership was 
never an issue. Real, official ownership, or any ownership really.

Q. Okay. So until you had that conversation with Google on January
29, 2012, before that you just considered Dreyfus49 as the school's
website, right?

A. It was called the school's site. It was the site the school used for
communication and ...

Q. And for educational purposes?

A. Educational purposes, right.

T. 2786-2787.
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He also testified that the Dreyfus website was not intended to serve him in a personal 

capacity. T. 2775-2776. 

The Department argues that Respondent knew, on February 14, 2012 or earlier, 

that the Principal wanted him to transfer the ownership of the Dreyfus website to her. 

Respondent admitted that Principal Hill wanted control of the Dreyfus49 website. T. 

3166. He also knew, as he stated in an email to the staff on March 19, 2012 that "even 

though I may face more disciplinary or legal action, I have ensured that I am the only 

administrator of the site I legally own and created." Dept. Ex. 14. (emphasis supplied). 

Thus, the Department argues that Respondent was on notice that he could face 

discipline by refusing to transfer control of the website. 

Respondent defends his conduct by arguing that he did not receive a directive to 

transfer the site to the Principal-only to terminate the site which he did: 

Q. So you never relinquished the rights to the site, to Principal Hill, did 
you?

A. No, she didn't ask me to. 

T. 3162.

This argument amounts to "I know my boss wanted it but I wasn't going to give it 

to her." Respondent was on notice from the February 14, 2012 meeting forward that the 

Principal wanted him to turn over the website to her and he agreed to do so at that 

meeting. His testimony that he was not aware that the Principal wanted him to transfer 

control of the website strains credulity and is contradicted by other evidence. T. 3159-

3162, 3396-3397; Dept. Ex. 14, Resp. Ex. 20. Although it was not unreasonable for 

Respondent to ask for additional time to gather more information from the Department's 

Technology Department and his attorney, the fact remains that a month later he had not 
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transferred the site. There was no reason for Respondent to retain ownership of the 

site-other than intransigence and/or as a bargaining chip. Even though he professed 

that he was not trying to hold the site hostage in his February 16, 2012 email, he ended 

up doing just that. 

Respondent's legal ownership of the website did not relieve him of his 

responsibility, as a Department employee, to transfer ownership of the school's website 

over to the Principal. The Department cites the analogous case of Dept of Ed v. J.L., 

(Tillem 2010). In this case, the teacher refused to relinquish the rights to the website 

because she was angry at the Principal. The arbitrator held that the website belonged 

to the school even though its domain was registered to the teacher's husband.26 Even 

though Principal Hill's letter did not explicitly direct Respondent to transfer control, the 

preceding sentence reiterated that he had refused to transfer the website to the 

Principal for a month. Under these circumstances, I find that Respondent should have 

relinquished his ownership of the Dreyfus49 site because it was created for the school 

and functioned as the school's website. Respondent's failure to transfer ownership and 

control of the Dreyfus site was unprofessional, conduct unbecoming his position and 

neglect of duty. By refusing to do so, the school was required to create a new website. 

This caused administrative burden, embarrassment for the Principal and hardship to the 

staff. T. 255, 3162-3166. Specification 28 is sustained. 

SPECIF/CATION 29: 

On or about November 2012, Respondent, without consulting, notifying, and/or seeking 
approval from Principal Hill or the I.S 49 administration, altered the website 
www.welearnandgrowtogether.com, which Respondent had created for the school with 
Principal Hill's approval, to automatically transfer visitors to his alternative website, 

26 In the J.L. case, the school had reimbursed the teacher for the domain registration fees; I do not find 
that distinction to make the rationale inapplicable to the facts presented here. 
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https://sites.google.com/siteloccupywarrenstreet/, which contained derogatory 
information about I.S. 49, Principal Hill, and/or the Department. 

Respondent testified that the I.S. 49 website "welearnandgrowtogether.com" had 

been created by Mr. Valia prior to Respondent's arrival at LS. 49. Respondent testified 

that over the years, the site was devoid of content and forwarded visitors to the 

Department of Education website. T. 2637-2639. 

Respondent testified that in June 2012, he bought the domain 

welearnandgrowtogether.com which was available at that time. He admitted that in 

October 2012, he redirected visitors from welearnandgrowtogether.com to another 

website he had created, occupywarrenstreet.com (OWS). I.S. 49 is located on Warren 

Street. T. 2639. On OWS, Respondent posted information available from the 

Department of Education that showed that the school's rating had deteriorated over the 

past few years. At the top of his article which preceded the statistics, there is a photo of 

the school sinking into water. To the bottom right of the photo is a life-preserver. There 

is also a fake news article about I.S. 49 closing. Dept. Ex. 15. Superintendent Claudio, 

Principal Hill and other administrators were very disturbed about this particular post, 

citing the "ominous" photo of the school in particular. T. 129-132, 455-456. 

Respondent testified that he was trying to mobilize the community, to bring 

attention to the school's failing scores and being rated persistently dangerous two years 

in a row. T. 2639-2641. The first page of the posting advertises a meeting for members 

of the community. The site also contains a slide show of Principal Hill's time cards and 

states that there "appears to be financial misconduct." Dept. Ex. 15. Respondent notes 

that "[e]ven with the horrible data above, the DOE continues to give the principal 

satisfactory ratings." Dept. Ex. 15. 
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According to SCl's investigation, the DOE Chief Information Security Officer 

advised that "DOE had no legal recourse regarding the content contained on Portelos' 

website." In the report, the officer stated that "redirecting a visitor to a website that he 

registered and owned to another website which he registered and owned was within his 

right and DOE had no authority over those sites." Dept. Ex. 32. Thus, Respondent 

defends his conduct because he was forwarding traffic from one site he owned to 

another. 

Respondent also attributed the fact that the administration had let the 

welearnandgrowtogether domain expire to "ignorance and negligence." Dept. Ex. 66. 

Respondent could hardly contain his glee when he testified that he learned the domain 

name was available. T. 2639. Was this because he planned to launch it as an 

educational tool? The answer is no. He used it as another vehicle to forward visitors to 

OWS, which contained some derogatory information about Principal Hill. Certainly, 

former users of the school's "welearnandgrowtogether" website or parents trying to find 

information about I.S. 49 would not be expecting to land on "occupywarrenstreet." At 

this point Respondent owned Dreyfus49 and was also forwarding it to protectportelos. 

To link another school website to the OWS website was making mischief and 

embarrassment for the administration. Even though the Department had no legal 

recourse to "stop" Respondent, it does not mean it waived the right to discipline him. 

Once again, because something may not be illegal, the Department may discipline 

Respondent for engaging in conduct that he should have known would thwart or 

undermine the school's mission. This was conduct unbecoming his position and 
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prejudicial to the good order, efficiency or discipline of the service. Specification 29 is 

sustained. 

SPECIFICATION 30: 

On or about November 2012, Respondent, without consulting, notifying, and/or seeking 
approval from Principal Hill and/or the Department, utilized the I. S. 49 recorded 
telephone message, which invited callers to visit the website, 
www.welearnandqrowtoqether.com, to advertise, promote, and/or direct traffic to his 
alternative website, https:/lsites.qooqle.com/siteloccupvwarrenstreetl. 

The SCI report references the fact that an investigator listened to the school's 

recorded message and that it referenced the website welearnandgrowtogether.com. 

When the investigator went to this website he was directed to Respondent's website, 

occupywarrenstreet.com. Dept. Ex. 32. Respondent testified that he had no means of 

accessing or utilizing I.S. 49's recorded telephone message to change its content. T. 

2642. The Department, in closing argument, stated that it does not contend that 

Respondent accessed the school's telephone message. The Department argues that 

Respondent, as a Department employee, would have known that the recorded message 

referenced welearnandgrowtogether.com and, consequently, was directing visitors to 

OWS. However, this Specification, on its face, charges Respondent with utilizing the 

I.S. 49 recorded message. Even if the charge could be construed in the manner the 

Department suggests, there is no evidence to establish that Respondent knew the 

content of the school's recorded telephone message. Specification 30 is dismissed. 

SPECIF/CATION 31: 

During the 2012-2013 school year, Respondent, without consulting, notifying, and/or 
seeking approval from Principal Hill and/or the Department, altered the school website, 
www.Drevfus49.com, to automatically redirect visitors to his website, 
protectportelos.org, which chronicled his issues with various groups including Principal 
Hill, I.S. 49, and the Department. 
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On the day before school started in September 2012, Ms. Vines-Monohan was 

assigned to an online meeting program in the computer lab formerly occupied by Mr. 

Portelos. Ms. Vines-Monohan testified that an icon appeared on the computers that 

said "MrPortelos". She observed this icon on almost every computer. When she 

clicked on the icon, it directed her to another website which contained a petition to 

"reinstate Mr. Portelos." She testified as follows: 

Q. I think you testified that something to the effect of, that you knew 
you had to get rid of this. My question to you is why?

A. Because I was the teacher in the classroom. The kids did love Mr. 
Portelos. If I'm trying to teach them and I'm going to do a reading
in the program, where the, this class is a class that the kids did 
really love, my class is reading, not as exciting. And there is a
petition to reinstate him, it's really going to make my life a little bit 
difficult. So I wanted it off. And I also noticed on the petition, there
was, you know, and Hill's name was there. I didn't read the whole
thing thoroughly, but it was definitely going to interfere.

Q. Interfere with what?

A. With the class.

T. 1471-1475.

Ms. Vines-Monohan consulted another teacher who showed her how to remove 

the icon which she did, and then she turned off all of the computers. When she 

returned in the afternoon, the icon reappeared. At this point, Ms. Vines-Monohan was 

paged on the school's loud speaker to report to Assistant Principal Martino who had 

apparently learned of the issue. Assistant Principal Martino and Ms. Mahabir, who had 

viewed these computers in May 2012 (See Specification 14), came to the classroom. 

There was some discussion amongst the group about how the computers were re-

imaged the prior year and that this (MrPortelos icon for his STEM website) was not on it. 
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T. 1478. After speaking with Mr. Rossicone, Ms. Mahabir was informed that the 

Windows server was not wiped out and reimaged back in May 2012 when the 

technician reimaged and restored the lab computers. Dept. Exs. 29 & 32; T. 3175. Ms. 

Vines-Monohan taught her class with iPads for two to three weeks while the computers 

were inaccessible. Ms. Vines-Monohan testified that switching from the desktop 

computers to the iPad complicated her instruction for that period. T. 1478-1481. 

On September 6, 2012, Principal Hill reported this computer incident to SCI. The 

Chief of the Department's Technology Department informed SCI investigators that 

Respondent had no ability to access or manipulate DOE computers when he was not in 

the building. Dept. Ex. 32. Respondent testified to the impossibility of this as well. T. 

2643. 

The Department also relies upon another incident which occurred in November of 

2012 to support this Specification. Ms. Vines-Monohan observed a student who was 

online viewing a photo of Respondent and his baby and questioned how the student 

had accessed the site. The student explained that he inadvertently entered the old 

school website, Dreyfus49.com by mistake. Ms. Vines-Monohan testified that when she 

entered Dreyfus49.com it directed her to the protectportelos website which contained 

photos of Mr. Portelos' kids. T. 1483-1484. 

Ms. Vines-Monohan testified, and Respondent confirmed, that for some period of 

time, Dreyfus49.com was a blocked website. T. 1533-1534, 2712. At some point, it 

became unblocked. Ms. Vines-Monohan texted Mr. Portelos that day to ask him "why is 

this happening?" and he responded that he did not control the internet. T. 1485. 
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Respondent testified that he auto-renewed the Dreyfus49.com domain name 

after the site had been terminated because of the ongoing issues with the 

administration. T. 2712. He admitted that in November 2012 he forwarded visitors from 

Dreyfus49.com to protectportelos.org. T. 2643-2644, 2713. This explains how the 

student who accidentally typed in the old website address was able to view the 

photographs of Mr. Portelos' children on protectportelos.org. This was accomplished, 

not by manipulating school computers, but by forwarding visitors from one website that 

he owned to another of his websites. 

The Department argues that Respondent's "hijacking" of the school's former 

website is contrary to the directive he was given to terminate the website. Further, it 

submits that by directing visitors of Dreyfus49 to his own website, Respondent engaged 

in vindictive tactics to fuel ill will against the school. Once again, Respondent argues 

that as the legal owner of Dreyfus49.com, there is no basis for the Department's 

position that he was required to consult, notify or seek approval from Principal Hill 

and/or the Department. 

Respondent testified that he did not believe that students, or anyone for that 

matter, would be typing in Dreyfus49 six months after the site had been terminated. T. 

2713. Moreover, Respondent offered no legitimate reasons to renew the domain name 

of a website he had been directed to terminate and then use it to forward visitors to 

protectportelos. Respondent conceded that students viewing of protectportelos during 

class would be a distraction from their instruction. T. 3184. By redirecting visitors from 

Dreyfus 49, students who mistakenly entered in the old website address from habit 

landed on protectportelos. This served no purpose for accomplishing instruction. Ms. 
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Vines-Monohan testified that once the site became unblocked, word got out among the 

students and that they were viewing protectportelos.org on more than one occasion. 

Further, a student's parent (or a prospective student's parent) could easily type in 

Dreyfus49 to get information about the school and they too would be directed to 

protectportelos which, in part, chronicled Respondent's complaints and allegations 

against the Principal and other administrators. 

Although the Department had no legal recourse to stop Respondent's action, this 

does not mean it was appropriate for him to do this as an employee. Once again, 

Respondent confuses his legal right as a carte blanche and a shield against discipline. 

Respondent offered no legitimate reason for forwarding Dreyfus49 visitors to 

protectportelos. Respondent's decision to link the two sites showed extremely poor 

judgment. As in the case of "welearnandgrowtogether", this was another avenue to 

show up the administration. It cannot be said that his action in doing so was consistent 

with the letter or spirit of the earlier directive to "terminate" the Dreyfus49 website. T. 

3153. When Respondent prepared his commentary on the charges he stated that "[t]he 

school computers were set to default to www.dreyfus49.com when you open internet 

explorer. At one point, since I owned the domain name, I had it forward to another site 

the summer after I was removed. It is not my fault they did not change the default." 

(emphasis supplied). (Dept Ex. 20-April 25, 2013 post). This comment misses the 

point. Respondent was expected to terminate the Dreyfus49.com website and not 

resurrect it to promote his own agenda. 

I find that Respondent's action to forward visitors from Dreyfus49.com in 

September 2012 and thereafter to protectportelos.org was conduct unbecoming his 
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position and conduct prejudicial to the good order, efficiency or discipline of the service. 

Specification 31 is sustained. 

SPECIF/CATION 32: 

By committing one, some, or all of the actions described in Specifications 29 and/or 30 
and/or 31, Respondent used or attempted to use his position as a public servant to 
obtain a financial gain, contract, license, privilege, and/or other private and/or personal 
advantage, direct or indirect, for himself. 

Specification 30 has been dismissed. The Department has not established that 

the misconduct sustained in Specifications 29 and 31 constitutes a conflict of interest as 

defined in the Board Rules, the City Charter and/or Chancellor's Regulation 110. 

SPECIF/CATION 33: 

During the 2011-2012 school year, Respondent recorded a video in a school facility, 
namely, I.S. 49, of a student during school hours, without permission or authority. 

Respondent admitted that he recorded a video of Assistant Principal 

Diacomanolis in the hallway with a student with his cell phone in late April 2012 without 

permission or authority. T. 2644-2646; Dept. Ex. 36. Respondent testified that he 

heard a commotion in the hallway and took the video because he witnessed Assistant 

Principal appearing to frisk a student. Respondent defended his conduct by arguing 

that he was under a duty to report the infraction as a mandated reporter. T. 2644-2646. 

Respondent testified that he was unaware of any prohibition on taking photographs or 

videos and stated that staff took pictures and videos of students routinely. T. 2646. 

Principal Hill testified that Department policy prohibits taking a photograph or video of a 

student in school absent permission from the Principal. T. 122; See also Dept. Ex. 9. 

On June 12, 2012, Respondent sent an email with a link to the video to SCI with 

the subject line "corporal punishment." Dept. Exs. 18 & 60. At the time he reported the 
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allegation, he made clear to investigators that he was not alleging that the touching of 

the student was sexual in nature but that it was inappropriate. Dept. Ex. 29; T. 1463. In 

the email Respondent requested confidentiality. Respondent advised Principal Hill of 

the corporal punishment allegation in an email dated June 17, 2012. Principal Hill 

reported the allegation to SCI the following day. Dept. Exs. 17 & 60. Respondent sent 

another email which contained allegations from individuals who did not want to be 

identified regarding other conduct by Assistant Principal Diacomanolis.27

The video and this incident was a large focus of the Department's case because 

it argues that Respondent made the allegations in bad faith as revenge against 

Assistant Principal Diacomanolis. Respondent maintains he had a good faith basis to 

record the video and report the conduct to SCI for further investigation. 

Assistant Principal Diacomanolis testified that she had no independent 

recollection of the incident. When the student was interviewed she told investigators 

that Assistant Principal Diacomanolis was trying to help her fix her zipper which had 

gotten caught in her sweater. T. 1570-1574. SCI Investigator Lattig testified regarding 

the investigation. The video, which is blurry and of poor quality, was admitted into 

evidence. Dept. Ex. 36. The allegation of corporal punishment was not substantiated 

by SCI. T. 1450; Dept. Ex. 32. Principal Hill and Assistant Principal Diacomanolis also 

testified that the parents of the student were upset over the fact that the child was 

videotaped and that the video was distributed. T. 122-123, 279, 1574-1575, 1618-1620. 

27 Dept. Exs. 18 & 32. A former paraprofessional from I.S. 49 testified about complaints she had made in 
the past that she shared with Respondent regarding the attire of Assistant Principal Diacomanolis. She 
had taken a photo of Assistant Principal Diacomanolis outside on her own initiative and sent it to 
Respondent. Respondent forwarded this photograph to SCI. T. 1930-1933. Assistant Principal 
Diacomanolis testified that Respondent had brought numerous allegations against her but conceded that 
she knew that others were providing information to him in his role as Union Delegate and Chapter Leader. 
T. 1574, 1624-1626. 
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Assistant Principal Diacomanolis was distraught over the allegation because she had 

had no charges brought against her in her 16 years as an educator. T. 1576-1577, 

1581-1582. 

SCI Investigator Laino, Superintendent Claudio and Principal Hill agreed that 

Respondent had an obligation to report mistreatment of a student. T. 277-278, 413-

415, 1457. Principal Hill testified that Respondent could have reported the incident 

without taking the video. T. 92. Superintendent Claudio emphasized that Respondent 

had delayed in reporting the incident. T. 506, 520. 

The circumstances surrounding this video call Respondent's motives for taking it 

into question. Even if the allegation of corporal punishment was made in good faith, 

Respondent delayed reporting the incident for two months. Instead, he waited until he 

had been removed from I.S. 49 and began to receive complaints from others regarding 

the conduct of Assistant Principal Diacomanolis. Further, he could have reported the 

incident to SCI for investigation without video recording it. The school has cameras in 

the hallways and it is not Respondent's responsibility to be filming incidents that occur in 

the school without permission. I find that Respondent's conduct violated the 

Department's policy that prohibits photographing or videotaping a student without 

permission and that he can be disciplined for doing so. Specification 33 is sustained. 

SPECIF/CATION 34: 

On or about December 12, 2012, Respondent notified I. S. 49 Superintendent Erminia 
Claudio that he showed the video referenced in Specification 33 to parents, without 
permission or authority. 

Superintendent Claudio testified that Respondent sent an email to her on 

December 12, 2012 stating that he had shown the video of Assistant Principal 
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Diacomanolis and the student, referenced in Specification 33 to parents. Dept. Ex. 18. 

It is not disputed that he showed the parents the video without permission or authority of 

the administration. Respondent admits that he did so. T. 2646-2648. Prior to showing 

the video to anyone, Respondent testified that he blurred the student's face and 

distorted her voice so she could not be identified in order to comply with the COPPA. T. 

2647. 

Respondent testified that the Superintendent "didn't tell me not to do it or not to 

distribute it" when he contacted her. T. 2647-2648. Respondent's email, sent six 

months after he had reported the allegation to SCI, questions why no action has been 

taken. Dept. Ex. 18. Yet, by the time Respondent contacted Superintendent Claudio, 

he had already distributed the video to parents and it was a fait accompli. Thus, any 

objection that Superintendent Claudio might have raised about sending out the video 

would have come too late. 

Respondent's testimony and actions established that he was upset by Assistant 

Principal Diacomanolis' interaction in the hallway with the student. Respondent 

apparently wanted to solicit other opinions regarding the content of the video, asking 

"am I crazy?" Respondent also testified that he showed the video to the PTA President 

and Vice President. They found it disturbing and expressed surprise that no action had 

been taken. T. 2648; see also Dept. Ex. 52. 

Superintendent Claudio testified about the impact of Respondent's action: 

Well, because fifth grade is the incoming class. So I.S. 49 has had such a 
difficult time trying to recruit children because the neighborhood's 
challenging and the reputation. And fifth graders, what we do - I don't 
know when this took place, or where the forum was when this happened, 
but we try to recruit fifth grade parents to go to our school. We try to make 
them feel safe about our schools and that this is, you know, a great place 
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to be. We are going to work with your child. So it is disturbing because 
now we have fifth - we have an elementary school parent - I don't know if 
he is from the feeder school or somewhere else, but that parent now 
thinking, "oh my goodness, terrible things are happening at I.S. 49." 

T. 440-441; see also 414-415. Superintendent Claudio also testified that posting the 

video on his website was dangerous because anyone, including children, would have 

access to it. T. 419. 

Respondent's argument, once again, that there is no prohibition on showing a 

video to a parent begs the question. By forwarding the video to the appropriate 

authorities, he had followed the Department's protocol for reporting incidents to SCI. 

Although the issue of corporal punishment of students is of public concern, his duty was 

fulfilled when he reported the incident. Even though Respondent made the student 

"blurry" in the video, he does not appear to have given any consideration to how 

distribution of the video would impact the student, Assistant Principal Diacomanolis or 

the school. T. 415. Instead of leaving it to SCI to investigate a highly sensitive issue, 

he took matters into his own hands. Respondent posted the video on his website and 

then others posted it on YouTube. Dept. Ex. 52. T. 419. SCI determined in its report on 

I.S. 49, that "there was nothing improper regarding the Assistant Principal's interaction 

with the student." Dept. Ex. 32. The charge of corporal punishment was not 

substantiated. 

Respondent's distribution and posting of this video support the Department's 

position that, at times, Respondent acts as, judge jury and executioner. T. 3569-3570; 

Dept. Ex. 52. Respondent's distribution of the video to parents without permission or 

authority was unprofessional and conduct for which he can be disciplined. Specification 

34 is sustained. 

94 



SPECIF/CATION 35: 

On or about December 3, 2012, at a Community Education Council Meeting, 
Respondent made disparaging comments about Assistant Principal Diacomanolis 
and/or discussed an ongoing confidential investigation regarding allegations that A. P. 
Diacomanolis had acted inappropriately with a student, despite the fact that he had 
already reported this conduct to Principal Hill and said allegation was under 
investigation by The Office of the Special Commissioner of Investigation ("SCI''). 

At a December 3, 2012 Community Education Council ("CEC") Meeting, 

Respondent got on the speaker's list. The CEC is a body composed of parent 

representatives. Respondent spoke for approximately five minutes summarizing how 

things had changed for him as an educator at I.S. 49 and his current reassignment to a 

"rubber room". He also described being elected to the Chapter Leader position and 

having made allegations against Principal Hill for financial misconduct. He then stated 

the following in reference to the video that is the subject of Specifications 33 and 34: 

There's videos of an Assistant Principal doing inappropriate things to a 
student that parents are like, how is she still in there and how are you in 
the rubber room? Those are questions I can't answer. 

Dept. Ex. 47. 

Approximately one minute later, Respondent mentioned Assistant Principal 

Diacomanolis but did not identify her as the Assistant Principal on a video "doing 

inappropriate things." After another speaker brought up issues at I.S. 49, 

Superintendent Claudio advised the CEC that these matters were under investigation 

and that she was not at liberty to discuss them. Dept. Ex. 47. T. 409-410, 437-438, 

458. 

Respondent testified that this was his first CEC meeting and that he attended 

because "no one was doing anything" about the allegations he had made to SCI. T. 

2648, 2660; Dept. Ex. 18. He defends his speech at the CEC regarding the video on 
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the grounds that it was a matter of public concern. He also testified that when he was 

interviewed by Investigator Laino, he inquired whether he could share the information 

regarding the allegations against him. According to Respondent, Mr. Laino threw up his 

hands and said "I'm not your lawyer." Respondent maintained that he was never told 

that he was prohibited from speaking about allegations. T. 2648-2651. There is no 

evidence that Respondent was attempting to impede or interfere with an investigation 

with respect to his allegations concerning the video. 

The Department argues that Respondent knew he was not to discuss matters 

under investigation because at a later CEC meeting on January 7, 2013 he stated "I 

promised I wouldn't talk about my investigations." Dept. Ex. 47. This CEC meeting 

occurred a month after the meeting at issue in this Specification and cannot establish 

Respondent's state of mind at that time. 

Respondent further argues that he is protected from discipline because he was 

speaking as a citizen on a matter of public concern. The Department maintains that his 

speech was disruptive to the Department's operations and outweighs any right to First 

Amendment protection under the balancing test in Pickering v. the Board of Education 

of Township High School, 391 U.S. 589 (1968). 

In Pickering and its progeny, the U.S. Supreme Court articulated a two-part 

balancing standard to determine whether speech by a public employee is accorded 

constitutional protection. The first question is whether the employee spoke as a citizen 

about a matter of public concern rather than as a function of his employment duties. 

Whether speech addresses a matter of public concern depends upon the "content, form, 

and context of a given statement." Connick v. Meyers, 461 U.S. 138, 147-148 (1983). 
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If an employee speaks as a citizen with respect to a matter of public concern, the 

inquiry turns to whether the government's interest as the employer outweighs any First 

Amendment protection afforded to the speech. See Pickering. supra, 391 U.S. 598 

(1968); Garcetti v. Ceballos, 547U.S.41 0 (2006). In other words, "[t]o be protected, the 

speech must be on a matter of public concern and the employee's interest of expressing 

[himselfj on this matter must not be outweighed by any injury the speech could cause to 

the 'interest of the state, as an employer, in promoting the efficiency of the public 

services it performs, through its employees'." Connick v. Meyers, 461 U.S. 138 (1983). 

There is no bright line in applying this two-prong standard and each case turns 

on its facts. The context for this statement is an open forum during a public meeting. 

Respondent delivered his remarks in a calm and soft-spoken manner and the statement 

for which he is being disciplined was not the centerpiece of his overall remarks. When 

he was called on, he told the audience that he was wearing several hats-parent, 

educator, business, owner and Chapter Leader. His comments were addressed to an 

interested public and the subject of the speech for which he is being disciplined 

extended beyond his own employment situation. He contrasted his own situation of 

being removed from the school with the treatment of a superior who faced allegations 

that he had made to SCI regarding corporal punishment and/or inappropriate touching 

of children. The issue of corporal punishment or inappropriate touching of children in 

schools is a matter of legitimate public interest. I find that Respondent was speaking as 

a public citizen on a matter of public concern. 

The question now becomes whether the potential disruption to the Department's 

operations from Respondent's speech outweighs his rights under the First Amendment. 
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In many cases, speech may be more disruptive when made in the workplace rather than 

in a public forum. For example, in Waters v. Churchill, 511 U.S. 661 (i 994), an 

employee's negative speech to an employee in cross-training was held to be disruptive 

as it would discourage the employee from working for the employer. Similarly, in Dept. 

of Education v. J.J., (Watanabe 2013) the repeatedly defiant, confrontational and 

unprofessional remarks by the teacher made to the Principal in meetings at school were 

determined to be disruptive to the good order and discipline of the service. On the other 

hand, off duty speech can be potentially or actually disruptive to an employer. See 

Locurto et al v. New York City Police Department, et al, 447 F.3d 159 (2006). 

Respondent's speech was made in a public forum which is important but not 

determinative. Superintendent Claudio did not testify regarding any potential or actual 

disruption due to the remarks by Respondent regarding the video. She also 

acknowledged that, as a parent, Respondent was free to raise issues of public concern. 

T. 518-519, 528. The CEC members did not question Respondent about the video or 

make any comments with respect to it. 

Further, when Respondent wrote to the Superintendent a week after the meeting 

to inform her that he and other parents planned to attend the January 7, 2013 CEC 

meeting specifically to discuss the video, he was not advised not to discuss the video 

and/or face discipline if he did. Dept. Ex. 18. If his remarks regarding the video were 

potentially disruptive, it is expected that the Superintendent would have advised 

Respondent and put him on notice.28

The Supreme Court's employee-speech jurisprudence also makes clear that the 

First Amendment interests at stake extend beyond the speaker. There is a public 

28 Respondent did not discuss the video at the January 7, 2013 CEC meeting. Dept. Ex. 47. 
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interest in having views of public employees received by the community. See Garcetti, 

supra. The CEC and other public bodies depend on the information and opinions of 

teachers to carry out their responsibilities. To impose discipline under these 

circumstances risks dissuading public employees from contributing to the public 

discourse. For these reasons, the Department has not established that the potential 

disruption from Respondent's speech regarding the video outweighs Respondent's 

expressive rights under the First Amendment. Specification 35 is dismissed. 

SPECIF/CATION 36: 

On or about and in the month of September 2012, Respondent: 

A. Sent an email message to a parent without permission or authority stating, in 
sum and substance, that the teacher who sent their son to summer school 
was not certified to teach and that this message identified the teacher and 
indicated that her teaching certification had expired. 

B. Failed to notify and/or confirm with I.S. 49 administration that the teacher 
referenced above lacked certification prior to contacting the parent. 

Ms. Steiner, the parent of the student in question, testified regarding this incident. 

She is a neighbor of Respondent and was also a fellow member of the SL T. 

Respondent sent Ms. Steiner an email which informed her that her son's teacher was 

uncertified, that she did not have her license, and implied that this was the reason he 

had to go to summer school. T. 1661. The email contained a link to the New York 

State website which contains teacher certification information. Ms. Steiner contacted 

Assistant Principal Diacomanolis about what she had been told and was very 

concerned. T. 1662-1663. Ms. Wolfson also testified that she learned of Respondent's 

email from Assistant Principal Diacomanolis but did not see it herself. T.1004-1009, 

1033. 
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The Principal testified that although Ms. Wolfson's teacher's certification had 

lapsed, she had been an ELA teacher for years and was qualified to teach as a 

substitute. T. 303-305. There was also testimony that the website that contains the 

Department's information about teacher certifications was not up to date. T. 1004, 

1008. 

Respondent admitted sending this email. T. 2672-2677. Respondent's 

argument is that he was never told he had to contact the administration to verify the 

information about Ms. Wolfson's license. At this time, he testified that he was not 

getting any responses from the administration about union-related or any other issues. 

However, he continued to write emails to various officials and he could have attempted 

to contact the administration before inserting himself into this matter. Moreover, when 

he raised this issue in September 2012, the student had already completed summer 

school. 

Respondent was not an administrator and it was not within his authority as a 

teacher to police the licensing of other teachers. Ms. Steiner was very clear in her 

testimony that Respondent raised the "red flag" with her concerning Ms. Wolfson's lack 

of certification. Despite Respondent's testimony to the contrary, it is no coincidence that 

the teacher in question was the fiance (now wife) of Dr. Candia. Respondent, as a 

professional educator, knew or should have known better than to engage in this 

conduct. This is another example of making trouble for the administration without 

regard to its effect on the parent or on the school. Respondent can be disciplined for 

engaging in unprofessional conduct and conduct unbecoming his position. Specification 

36 is sustained. 
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SPECIFICATION 37: 

On or about September 2012, Respondent sent the same parent, referenced in 
Specification 36, a second email message without permission or authority stating in sum 
and substance, that the teacher who sent the parent's son to summer school was back 
in school. 

Respondent admitted sending this second email. T. 2677. This action on the 

part of Respondent was also unnecessary. At this point, Ms. Steiner's son was finished 

with summer school and no longer had her as a teacher. T. 1672. However, there was 

no evidence that Ms. Steiner contacted the school or was upset by the information. I do 

not find that Respondent's email to the parent that the teacher was back in school rises 

to the level of conduct for which he can be disciplined or demonstrates that he 

committed misconduct beyond the charges in Specification 36. Specification 37 is 

therefore dismissed. 

SPECIFICATION 38A: 

By committing one, some, or all of the actions described in the above Specifications, 
Respondent's actions: 

Had a disruptive and/or negative impact on students, staff, and/or administration 
at I.S. 49 and the Department. 

There can be no question that the number of SCI investigations at I.S. 49 caused 

disruption to the staff and administration. However, the bulk of these investigations 

were initiated by the administration and Dr. Candia. Even though Respondent initiated 

a number of investigations with SCI (and other entities), the fact that they were not 

substantiated does not establish that they were filed in bad faith nor is there a charge 

alleging that he did so. 

It was established that the staff at LS. 49 is polarized and divided. Some 

divisions existed before Respondent's incidents began. They were apparent as early as 
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January 2012 when Dr. Candia sent the Principal a list of Portelos' supporters. Dept. 

Ex. 35. At the time of these hearings, there was testimony from the administration and 

Respondent's witnesses that these divisions have intensified and that the staff remains 

divided into pro and anti Portelos' camps. 

However, Specification 38A is limited to determining whether one, some, or all of 

the actions described (and sustained) in these Specifications had a disruptive and/or 

negative impact on students, staff, and/or administration at I.S. 49 and the Department. 

For reasons previously discussed, I find that Respondent's misconduct in Specifications 

6, 8, 9, 25, 28, 29, 31, 33, 34 and 36 had a disruptive impact on the students, staff 

and/or the administration at I.S. 49 and the Department. Specification 38A is sustained. 

SPECIF/CATION 38B: 

By committing one, some, or all of the actions described in the above Specifications, 
Respondent's actions: 

Caused negative publicity, ridicule, and notoriety to I.S. 49 and the Department. 

As discussed previously, the disciplinary process against Respondent and its 

various tentacles have been the subject of publicity, ridicule and notoriety to I.S. 49 and 

the Department. Respondent argues that notoriety cannot be established where the 

employer contributes but this argument cannot prevail in the face of Respondent's 

wide-ranging use of social media, sending blog posts to Department officials and 

publicizing his blog in the media and at CEC meetings. 

However, this Specification is not a referendum on Respondent's blog. Rather, it 

is limited to determining whether by committing one, some or all of the actions 

described (and sustained) in the above Specifications, Respondent caused publicity, 

ridicule and notoriety to I.S. 49 and the Department. For the reasons previously 
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discussed in Specifications 6, 8, 9, 28, 29, 31, 33 and 34, I find that Respondent caused 

negative publicity, ridicule, and notoriety to I .S. 49 and the Department. See also Dept 

Exs. 12, 15, 18, 20, 28, 29, 34A, 35, 38, 47, 52 and 62. 

PENALTY 

Having determined that the Department has just cause for discipline, I now turn 

to the issue of the appropriate penalty. Although the Department vigorously argues that 

Respondent's misconduct warrants termination, a lesser penalty is warranted under the 

totality of circumstances. 

Many of the Specifications have been dismissed. Further, prior to February 

2012, Respondent had an unblemished and stellar record. It is also mitigating for 

purposes of the penalty that Respondent's raising issues of public concern with the SL T 

played a part in bringing him into the disciplinary arena. This was an extracurricular and 

volunteer activity that he engaged in to improve the school. It is also an extenuating 

circumstance that he had no Chapter Leader to defend him because Dr. Candia had 

initiated many of the allegations and aligned himself with the administration. 

The Department advances several arguments to support the proposition that 

Respondent is "irremediable." These include his initiation of investigations against 

administrators, use of FOIL and other litigation. In this regard, the Department relies 

upon uncharged conduct and activity that may be protected by the First Amendment, 

FOIL, the collective bargaining agreement and other laws. Even though Respondent's 

defense has been aggressive, Department witnesses conceded that he has the right to 
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defend himself against the charges and represent his members as Chapter Leader. 29 

T. 551-552.

The Department also notes the amount of disruption that Respondent created at 

I.S. 49. As discussed throughout this Opinion, the causes of the disruption are diverse 

and, as Principal Hill recognized, are not all attributable to the misconduct by 

Respondent. 

Further, Respondent cannot be deemed irremediable because he publicized his 

discipline, the 3020-a process in a contentious and public way. For the bulk of the 

charged years there were no social media guidelines. The new guidelines, promulgated 

in the spring of 2013, do not ban personal biogs and further state that they alone will not 

be used for disciplinary purposes absent a showing of a violation of regulation, law or 

policy. Despite the provocative nature of his postings and airing of his disciplinary 

process, there has been no showing that the notoriety regarding his charges or 

reassignment "seriously compromised his ability to retain the respect of students and to 

be perceived as a responsible adult to whom they should pay attention." See Matter of 

Goldin v. Board of Ed. 45 A.D.2d 870 (1974). 

The Department also contends that Respondent was disingenuous when he 

testified that if returned to I.S. 49 he would work professionally and cooperatively with 

Principal Hill. Yet as Respondent points out, there is not a single allegation that he was 

ever rude, disrespectful or defiant to the Principal or any other administrator.30 On 

29 This includes internal communications to union members that the Department cited as further evidence 
of Respondent's disruptiveness to I.S. 49. Dept. Ex. 71. See PBA v. City of Newburgh, 32 PERB 4576 
(1999), (there is a wide range of latitude afforded to union representatives in communicating with 
management and members, including overzealous speech).
3° For this reason, the 3020-a decisions cited by the Department (which include several of my own), are 
not analogous to the facts here. In those cases, the teachers were terminated for rude, defiant and, in 
some cases, flagrantly insubordinate conduct to their superiors. Respondent's case is also not akin to the 
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January 31, 2013, two weeks before these hearings concluded, Respondent had a 

meeting with Principal Hill with the Union Consultation Committee which he testified was 

cordial and professional. T. 3377. 

The Department also maintains that Respondent's lack of remorse makes him 

irremediable. It appears that Respondent became so consumed in his defense that he 

was unable to reflect on how he may have contributed to his dilemma or how some of 

his conduct affected I.S. 49. This is especially so, as Superintendent Claudio testified, 

during the 2012-2013 school year when he was removed from I.S. 49, relieved of all 

teaching responsibilities and had so much time to "stew" about what had happened. T. 

549. Nonetheless, Respondent's admissions, conduct, demeanor and demonstrated

commitment to education persuade me that, if given the chance, he can resume his 

career as a highly effective educator. 

Finally, the record is replete with evidence of Respondent's exceptional teaching 

and abilities from the administration, colleagues, parents and students. Only a few 

months before things spiraled out of control, three administrators noted his significant 

contributions to the school and highly recommended him to become an administrator. 

Resp. Ex. 2. There was also testimony that Respondent worked collegially with other 

teachers at I.S. 49 and volunteered his time to assist them with technological issues. T. 

1779, 1921-1922. Many colleagues and parents testified regarding his dedication to 

children and his ability to get "even the most troubled child's attention and get them 

interested in a lesson."3 1 T. 1809; see also 565, 1669, 1682-1683, 1778-1779, 1868-

Chapter Leader in Department of Education v. J.J. (Watanabe 2013) who was insolent, rude and grossly 
disrespectful to his Principal, and repeatedly violated rules. 
31 This testimony was reinforced by former students and parents who started a petition to reinstate 
Respondent: 
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1870, 1918-1921; Dept Ex. 19. Given the challenging population of students at I.S. 49 

this is no small feat. The unique attributes of this teacher, which the Department has 

minimized, has many years ahead of him to provide a quality education to students and 

make a difference in their lives. At the same time, Respondent, in his quest to defend 

himself, lost sight of the fact that the Department is his employer, and not his enemy. 

Notwithstanding the events of the last two years, Respondent must refocus his energies 

on their shared mission of educating children. 

After two years of reassignment, it is important that Respondent be returned to 

the classroom. I have determined that the appropriate penalty for Respondent's 

misconduct is a substantial fine of $10,000. This fine is based on the nature and the 

number of infractions as well as Respondent's inability to acknowledge any wrongdoing. 

-- "[Respondent] is a great teacher who was only looking out for the school and his students whom 
he cares about deeply"; 

-- "Mr. Portelos was one of the few brilliant educators the school systems have left"; 
-- ''[B]ecause Mr. Portelos ... has set a wonderful standard for us all, we all were motivated by this 

man to become something more in this world than we could have ever imagined possible"; 
Dept. Ex. 19. 
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1. Specifications 6, 8, 9, 
sustained. 

AWARD 

28, 29, 31, 33, 34, 36 and 38 are 

Specifications 1, 4, 5, 7, 10, 11, 1 13, 14, 15, 16, 17, 1 19, 
20, 21, 23, 24, 26, 27, 30, 32, 35 and 37 are dismissed. 

3. Specification 3 has been withdrawn.

4. For the violations sustained in Paragraph 1, Respondent shall pay
a fine of $10,000 which shall be deducted from Respondent's
paychecks in equal amounts over a period of 18 months.

Dated: April 30, 2014 
Ocean Grove, New Jersey 

State of New Jersey } 
County of Monmouth } ss: 

On this 30th day of April, 2014 before me personally came and appeared Felice Busto 
to me known and known to me to be the individual described in and who executed the foregoing 
instrument and she acknowledged to me that she executed same. 

Gretchen L. Boone 
Notary Public of New Jersey 
Commission Expires 4/30/14 
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